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Executive Summary

On May 25, President Alvaro Uribe received a letter from
Salvatore Mancuso. Mancuso is a former commander of the
Autodefensas Unidas de Colombia or AUC, a paramilitary
group that acted as a government proxy for years in its battle
against leftist rebels. The AUC negotiated a settlement with
the government in 2004, and Mancuso turned himself in to
authorities with the promise that he would not be extradited if
he adhered to the peace process. But Mancuso, along 14 other
paramilitary leaders, were extradited to the United States last
year. In his letter, which appeared in the local press in Colom-
bia, Mancuso wrote that he is, “A mirror where [rebel leaders
like] ‘Cano,” ‘Jojoy;’ [guerrilla groups like] the FARC, the ELN;
the new [drug] gangs, and the [new capo] ‘Don Mario’ can see
themselves. No doubt they are thinking;: If this is the treatment
[we] the self-defense groups, who are supposed to be friends
and allies of the [Uribe] government, are getting, what sort of
treatment would they receive?”*

Paradoxical as it may seem, this question is similar to the
concerns of many of Colombia’s political sectors. Those sec-
tors still harbor hope that the conflict between the government
and the Revolutionary Armed Forces of Colombia (FARC) and
National Liberation Army (ELN) rebel groups might still one
day be resolved through political negotiations. The general di-
lemma could be rephrased as: Is it possible to create political
and legal incentives to insure that the guerrilla groups, particu-
larly the FARC, would sit down at a negotiating table with the
government? Even in the event that the government were to
establish clear rules for starting negotiations, would the sub-
versive groups be afraid that these rules might change halfway
through the process, as Mancuso has insinuated in the peace
negotiations with the paramilitaries?

There are many factors working against possible peace
negotiations with the guerrilla groups, including the actions
of the insurgents themselves. Rebels traffic drugs and kidnap

both Colombians and foreigners. They commit massacres and
regularly violate International Humanitarian Law. Nevertheless,
Fundacion Ideas para la Paz (FIP), an independent think tank
based in Colombia, believes incentives must remain for the
guerrillas to negotiate and clear rules regarding legal mecha-
nisms such as extradition have to be in place in order for the
guerrillas to feel comfortable in any peace dialogue.

We are not referring to the military pressure the govern-
ment deems as part of its strategy to weaken the guerrillas.
Nor are we arguing in favor of the rebels’ goals. We are, how-
ever, positing two ideas about the future of any peace process
and the effects that extradition may have on it: First, the near
certainty that the guerrilla groups will not accept a deal similar
to the one that the government offered the AUC paramilitar-
ies in their peace process; and second, that even in the most
favorable situation for the government - such as a negotiation
following the military defeat of the guerrillas - must include
incentives for the guerrillas to lay down their weapons and re-
turn to civilian life.

Mancuso’s question also gives us a window into another
issue at the heart of extradition: Does the Colombian govern-
ment, in the context of the war on drugs and terrorism, have
enough autonomy vis-a-vis the United States to define who is
who in the Colombian war? In other words, to be able to nego-
tiate with these groups, the government must be able grant
them political status or give them special legal benefits. How-
ever, questions have emerged since the government’s hasty
extradition of the paramilitary leaders and its increasing use of
the legal mechanism that have analysts, politicians and aca-
demics alike questioning the government'’s sovereignty.

In our first policy brief, we studied how the extradition of 14
former AUC commanders served as an obstacle to achieving
justice in Colombia as it related to the victims of that decades
old conflict. This second policy brief shows how extradition,
or the threat of extradition of FARC members to the United
States, reduces the likelihood of political negotiation to end
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the conflict with the guerrilla organizations and does not, as
both the US and Colombian governments would have us be-
lieve, substantially increase the probability of a military defeat
of those organizations.

The reason is that extradition, as it has been used, makes
the United States government into a de facto actor in the Co-
lombian war. Indeed, the US seems to have the political clout
to label the FARC a drug trafficking and terrorist group. In do-
ing so, it narrows the Colombian government’s room to ma-
neuver, legally and politically, i.e., to define its enemies and,
if it wishes, to negotiate with them so that they feel protected
by law. One might argue that international human rights stan-
dards also create the same limits on the Colombian govern-
ment since they prohibit pardons and amnesties for crimes
against humanity such as massacres and kidnapping. But
these international standards are part of international treaties
that the Colombian government has signed. Whereas the poli-
cies of the United States government as it relates to the ques-
tion of extradition is constantly changing and unpredictable.
Extradition, to the extent that it has been politicized, limits the
power of the Colombian government and the sovereignty of the
Colombian state. This has a negative effect on the conditions
for peace policy in Colombia, and also for suitable judicial co-
operation to fight drug trafficking.

This politicization increased during the administration of
George W. Bush, and may be partly explained by his political
affinity with the government of President Uribe. In the simplest
terms, extradition reinforced President Uribe’s hawkish strat-
egy. The assumption was that the threat of extradition was
enough to get the paramilitaries to come to the negotiation
table, and it should also be for the FARC. But that assessment,
in our opinion, disregards the differences between the para-
militaries’ and the guerrillas’ mentality as it relates to extradi-
tion. The threat of being subjected to foreign justice, “that of
the empire,” not only decreases the chances of political nego-
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tiation with the FARC in the long term, but also ups the ante by
adding a nationalistic component to the equation.

The Obama administration may be more sensitive to the
need to preserve the rule of law, and may rethink his govern-
ment’s relations with Colombia. He might start by offering
support for Colombia’s Supreme Court, which recently faced
criticism from both the Colombian and US governments for
denying the extradition of several Colombians for crimes com-
mitted in Colombia. It would also help if his Justice Depart-
ment would stop routinely invoking the international crime of
terrorism to request the extradition of Colombians for actions
that are far from being real threats to the United States. This
would safeguard the stability of the Colombian justice system,
and would make the use of extradition more efficient, less in-
discriminate and more coherent in the fight against drug traf-
ficking and terrorism.

At the same time, we would like to address a recent state-
ment by Colombia’s Justice and Interior Minister in which he
suggested that Colombia and the United States consider ne-
gotiating a new extradition treaty. We don’t believe that this
is the time for such a treaty. Although a bilateral treaty would
regulate this legal instrument, and limit inappropriate uses,
there are other factors to consider, namely the current tension
between the Colombian Supreme Court and the Uribe govern-
ment. This tension, as we will outline in this brief, goes beyond
the issue of extradition and could increase if an agreement
were to limit the Supreme Court’s powers in matters of extra-
dition. Moreover, the Uribe government may try and weaken
the state’s possibilities of negotiation with the guerrillas, if
one consequence was a lower likelihood he could punish the
traffickers amidst the rebels’ ranks. Finally, there is more than
a slight risk of reigniting the political debate on extradition,
which in the past has been very heated and painful for Co-
lombians, and in which nationalist feelings could again distort
clear thinking on the issue.

~

)

Extradition and the FARC: Context and
background

In June, Colombia’s Supreme Court denied the US request
for the extradition of Eli Mendoza, alias “Martin Sombra,” on the
grounds that crimes with which he is charged in his US indictment
were committed in Colombia. This FARC commander was in charge
of the captivity of the three US Pentagon Contractors who were
kidnapped in 2003, after their airplane crashed in rebel territory.?

Afterwards, US Ambassador to Colombia William Brownfield said
that his government has received from Colombian authorities and the
executive branch some tips on how to improve extradition requests in
the future.® With this comment, the official made clear that he thought

the Colombian Supreme Court’s denials of some extradition requests

were merely technical problems, issues that could be overcome with

the assistance of the Colombian executive branch.

Although Ambassador Brownfield sought to downplay the
importance of the confrontation between the two countries, on
March 22, the US sent a “diplomatic note” to the Colombian gov-
ernment. In the note, the United States protested the Supreme
Court’s decision to deny the extradition of FARC commander Al-
exander Farfan Suarez, alias “Gafas,” one of the many guerrillas
who had guarded the three kidnapped US citizens. Farfan Suarez
was captured when Colombian security forces rescued the three
contractors last year.* The court reasoned that Farfan Suarez had
committed his crimes in Colombia, and, according to Article 35



of the Constitution, Colombians can only be extradited for crimes
committed abroad.

Two weeks after the court denied the extradition of Farfan
Suérez, it ruled in favor of extraditing Gerardo Antonio Aguilar
Ramirez, alias “Cesar.” Aguilar Ramirez had worked closely with
Farfan Suéarez and guarded the three Americans for a time. In
addition to kidnapping, Aguilar Ramirez was charged with drug
trafficking, for which the court found cause to extradite him.® The
court, however, ruled that Aguilar Ramirez could only be tried for
drug trafficking, adding fuel to the fire of this controversy.®

The government, through the Interior and Justice Ministry and
the Office of the Vice President, expressed concern about the neg-
ative impact that these Supreme Court rulings might have on the
fight against drug trafficking and judicial cooperation between Co-
lombia and the United States.” Ambassador Brownfield also pub-
licly expressed his dissatisfaction, although he later apologized to
Colombia’s Supreme Court.® The Supreme Court, in turn, respond-
ed to the objections of the two governments, not defensively but
firmly, citing the legal justification for its rulings and clarifying that
it is not opposed to extradition.®

This controversy, along with the one that was unleashed over
the extradition of the AUC paramilitary commanders, shook the
public, which began to look at the issue of extradition again.l®° The
diplomatic note, as an official notification by the US Government,
is of a more serious and revealing nature than mere comments
made to the press by ambassadors and senior officials. It reflects
the nature of the relationship that has been established between
Colombia and the United States during the successive govern-
ments of Alvaro Uribe. Since 2002, more than 883 extraditions
to the United States have been approved. This means an aver-
age of just over 100 extraditions have been carried out per year,
which works out to over eight extraditions per month. Comparing
this with the 78 extraditions approved by President Andres Pas-
trana (1999-2002) during his four years of government, it may be
concluded that extradition has gone from being something excep-
tional, to being a routine procedure.

Despite Colombia’s clear commitment to the US justice sys-
tem, it took only a few denials by the court to spark an angry dip-
lomatic note. The implication is clear: Colombia needs maintain
space to maneuver against decisions by the US government in the
fight against drug trafficking and/or international terrorism. Will it
achieve this space?

The FARC Factor

When Colombia’s Supreme Court began investigating con-
nections between right-wing paramilitary groups and politicians,
it sparked a clash between the court and the executive branch in
part due to a battle for power within the government but in part
because the investigations touched many of the president’s politi-
cal allies. Many the legislators under investigation for the so-called
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“para-politics” were or are political allies of the government and
supported President Uribe’s his multiple bids for office. Moreover,
the clash has intensified, fueled by a string of other scandals and
events illustrate the power struggle between the executive branch
and the Supreme Court.

To be sure, extradition has become another battlefront be-
tween the two powers, so much so that in the wake of the tension
with the United States following the denial of the recent extradition
requests for the rebel leaders, the Colombian presidency joined
US’ voices of protest. After meeting with his US counterpart Eric
Holder, Colombia’s Justice and Interior Minister Fabio Valencia
Cossio said it may be time to discuss a new extradition treaty with
the United States “if the recent decisions of Colombia’s Supreme
Court blocked the administrative mechanisms that have been op-
erating smoothly” since 1997.1*

At a press conference the Colombian minister clarified his
statements by suggesting that the treaty would incorporate the
arguments for the court’s recent decisions. But it is hard to dis-
regard the veiled threat. In fact, the treaty could supersede the
court’s authority to approve or deny extradition requests, or it
might establish conditions that hamper the criteria for evaluation
that the high court has been applying so far.

The controversy that arose concerning the extradition of FARC
members increased the divide between the powers. The controver-
sy actually stems from an earlier court decision in which the court
ruled against recognizing the political status of the paramilitaries.
Following that decision the Uribe government accused the court
of having “an ideological bias.”*? Then President Uribe went so far
as to describe the court as being hostile to the peace process with
the AUC. In sum, for the government, the high court is more lenient
in its rulings on actions by the guerrillas than the paramilitaries,
i.e., the court has acknowledged the rebels’ altruistic motivation
of political offenders, and it views the paramilitaries as greedy,
selfish criminals.*®

There is no evidence that the Supreme Court, in its recent
rulings on extradition, is changing the legal doctrine that sub-
stantiates its decisions. Nor has it overstepped its boundaries or
applied any sort of “ideological bias” when considering extradition
requests. In our view, two opposing dynamics might explain the
increase in negative rulings on extradition requests. On the one
hand, the Supreme Court has decided to be more committed to
upholding the guarantees of due process, and more rigorous in
assessing extradition requests. It is possible that this change in
attitude resulted from the tension within the branches of govern-
ment, but it remains within the parameters of the rule of law and
its independence, as guaranteed by the Colombian constitution.

For its part, the US government has been pushing for a change
in policy on extradition in two senses: first, expanding the scope of
extradition requests to include members of the FARC. This group
has provided justification for this through its increasing involve-
ment in the illegal drug trade. Second, the fight against terrorism
has served as a pretext for the United States to expand its influence



outside of its borders. The latter includes the Antiterrorism Act of
1986 and the creation of the “Clinton List” in 1990. This objective
has led to an increase in the number of extradition requests for Co-
lombians in connection with the crime of providing “material sup-
port to foreign terrorist groups” (FARC logistical support networks),
even though the criminal acts have been committed entirely within
Colombia. These two cases were uncommon prior to 2002, but as
they have become more frequent they have caused more friction
with the Supreme Court in the extradition process.

Part of the tension may be explained by the fact that the jus-
tice system is based on the rationale of making individuals ac-
countable for acts that are considered crimes, and that have been
duly proven. The strategy that the United States Department of
Justice has applied in recent years to request the extradition of
FARC members is dangerously close to attempting to prosecute
and punish them for “belonging” to an organization that the US
Government has classified as being a drug trafficking or terrorist
organization in political terms. Pursuant to this logic, the specific
acts that may be attributed to the people requested in extradition
recede into the background. Entering into the controversial field of
defining the political nature of the organization, and making mere
membership a criminal offense, distorts the judicial process and
in doing so the requesting state, the United States, usurps the role
that corresponds primarily to the Colombian state.

Extradition vs. Humanitarian
Agreement: Simon Trinidad and Sonia

The US Government’s change in policy concerning the FARC
may be seen in the 2004 extradition of Juvenal Ovidio Ricardo
Palmera, alias “Simon Trinidad,” and Anayibe Rojas, alias “Sonia.”
The extradition of these guerrilla commanders made it more dif-
ficult to reach a “humanitarian agreement” to swap guerrilla in-
mates being held in Colombian prisons for civilian and military
hostages in FARC captivity. At that time, this appeared to be Presi-
dent Alvaro Uribe’s objective. It was like throwing away the key to
the lock. In doing so, President Uribe eliminated the pressure by
foreign governments and some influential opinion sectors in Co-
lombia. It was also a way of ratifying the hard line of the democrat-
ic security policy, which rules out making any concession to this
group that is considered drug trafficking terrorists. In sum, nobody
can get Simon Trinidad or Sonia out of their US prisons.**

The failure of the FARC in the use of the perverse strategy of its
policy of kidnapping, seems to have proven President Uribe right.
There has been no need for a humanitarian agreement to recov-
er the surviving kidnapped civilians, although 25 policemen and
soldiers still remain in the guerrilla group’s captivity. In all truth
the government has won the battle for public opinion, to the point
that the FARC’s most valuable “political assets,” the kidnapped
civilians and politicians, were turned into the pathetic source of
national and international disparagement.
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What seems clear is that the strategic decision to extradite
Simoén Trinidad and Sonia not only prevented a humanitarian
agreement it had strategic consequences as well. From that mo-
ment, as if some invisible line had been crossed, the US justice
system began to call for guerrillas with all of its might. On March
1, 2006, barely a year and three months after the extradition of
Palmera and Rojas, the federal court in the District of Columbia
produced what is considered to be the US justice system’s biggest
collective indictment ever on drug trafficking.’® In this indictment,
50 FARC members were accused of drug trafficking including the
group’s Secretariat, the Joint General Staff, heads of its blocs,
fronts, and mobile columns, and people associated with the orga-
nization.*® It even implicated some who were already dead.

The lesson that the US Department of Justice learned from
the extradition of Palmera and Rojas, led to the removal of any
reference of a political nature in the indictment of the 50 FARC
members. In fact, the court ruling on the extradition request for
Palmera reads, “In the foreign charges, clear recognition is made
... of the FARC as an organization that seeks, through the use of
arms and political ends, to take power in Colombia, for which it has
been dedicated to drug trafficking, through which, according to the
content of the indictment, ‘it finances the war with the Colombian
Government’ and makes it possible to acquire money, weapons,
and equipment.”

Based on this recognition the court puts forth the following
consideration: “Should the regulation set down in Article 35,
paragraph 3, of the 1991 Constitution, as amended by Law No.
1 of 1997, which states that extradition shall not be applied for
political crimes, be extended to crimes related to this? May drug
trafficking, in all its forms, be considered as a crime related to a
political offense?”

The answers to these two questions are the following:

a) The Colombian legislation has not explicitly defined which
crimes may be related to political crime, to whit “it may be said
that so long as an extradition request does not cite a specifi-
cally political crime, it would be valid, so long as it meets the
other requirements by law.”

b) As to the possibility of considering drug trafficking as related to
political crime or rebellion, the court has said that “no criminal
activity that constitutes drug trafficking may be tied to politi-
cal crime as a factor to deny an extradition request, not only
because the legislation does not consider it in that way, but
also because the international community refuses to grant it
that nature.”

To substantiate this last statement it refers to the United Na-
tions Convention against lllicit Traffic in Narcotic Drugs and Psy-
chotropic Substances, adopted in Vienna on 19 December 1988,
and which Colombia incorporated into national legislation in Law
67 of 1993, which states in Article 3 section 10:



“For purposes of cooperation between the parties foreseen in
this convention, in particular the cooperation foreseen in Articles
5, 6, 7, and 9 on offenses that as established in accordance with
this article shall not be considered economic or political crimes,
or as politically motivated crimes, notwithstanding the constitu-
tional limitations and the fundamental principles of each parties’
domestic law.”

Despite the above considerations, the court warned the na-
tional government “that if it were to grant the delivery (of Simén
Trinidad), requested by the United States Government, this would
be under the condition that he could be tried and sentenced there,
but not for activism in an illegal group because, on its own, that
would be considered a political offense, for which extradition is
not appropriate.”

The Department of Justice felt concern over these consider-
ations by the court on political crime and the crimes in connection
with this. Not for preventing the extradition of Simén Trinidad, be-
cause he was extradited, but because these raise the risk that any
extradition request may be denied as being based on the subject’s
“illegal activism” in the FARC, which is part of the realm of political
crime. In the indictment, the “clear recognition of the FARC as an
organization that seeks political ends, through the use of weap-
ons,” was eliminated entirely and replaced by the simple and clear
description of being a drug trafficking organization.

The FARC Indictment and Its Impact on
Possibilities for Peace Negotiations (or
Demobilization)

The 2006 judicial decision by the District of Columbia Court
shows that a US court decision could have impact on the potential
for a negotiated solution to the military conflict with Colombia’s
guerrillas. Although it should be clarified that President Alvaro
Uribe has not given up on his intention to defeat the FARC militar-
ily, under the democratic security policy, negotiation would only
take place after the military surrender of the guerrillas, with the
sole purpose of establishing the conditions for disarmament, de-
mobilization, and the reintegration of combatants.

But even this residual function of negotiation might be threat-
ened by yet unknown decisions by the US Government, channeled
through the Department of Justice. Although it is often said that
the US justice system enjoys strong autonomy from the execu-
tive branch, one should not forget that the prosecutors who bring
charges come from the Department of Justice, and they are sub-
ject to the policy guidelines handed down by the US government.

The question arises: What legal guarantees can the Colombian
government offer to guerrillas in the process of collective demo-
bilization - be this full or partial demobilization - knowing that
US charges of being terrorists or drug traffickers may be hanging
over their heads? The unexpected extradition of 14 paramilitary
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commanders only confirmed that peace negotiations with the Co-
lombian government and the rulings by judges and prosecutors in
Colombia are too weak or ineffective to ensure truth, justice and
reparation for the victims in Colombia. This is all the more reason
why members of the guerrilla groups should be skeptical about the
Colombian state’s ability to uphold the legal arrangements with
demobilized combatants that are agreed on in peace negotiations
or prior to demobilization.

At the time that the indictment of the 50 FARC members was
issued, it was said that this was in response to lobbying by the
Uribe government before the US Government; although some voic-
es claimed otherwise. Andrés Pastrana, then Colombia’s ambas-
sador to Washington, said that the decision had come from the
US Department of Justice.” It is also undeniable that President
Alvaro Uribe’s demonstrated willingness to extradite members
of that organization, encouraged the issuance of the indictment.
With Simén Trinidad and Sonia as the foot in the door for the extra-
dition of FARC guerrillas, only a slight push was needed to turn this
into a major thoroughfare. With this indictment, the United States
reinforced its status as a frontline player in the Colombian State
policies for peace and war.

The FARC as an Organization: Between
Drug Trafficking and Terrorism

US involvement in defining policy on the actors in the Colom-
bian conflict is nothing new. During the 1980s, US Ambassador to
Colombia Lewis Tamb, coined the term “narcoguerrillas” to identify
the ties between the FARC, illicit crops, and coca processing labo-
ratories. At that time some sectors considered the epithet as ideo-
logical and biased. Nowadays no one denies that this relationship
is an established fact, although the extent of the organization’s
involvement in the drug trade is debatable. Nor can it be denied
that the internal armed conflict has been able to survive largely
thanks to the resources that the armed groups earn from illicit
crops. Nonetheless, these facts do not preclude the discussion on
the identity of the FARC as an organization.

The answer to the question, what is the FARC, depends both
on empirical evidence and political considerations: Is the FARC,
despite its drug trafficking activities, a group that sustains an ide-
ology, a political mission, and therefore the vocation to take po-
litical power by force? Has the drug trade has become an end in
itself for the FARC, a way of life or, to the contrary, is it a “related
offense” that serves to finance the political and military ends?

We have discussed the court’s refusal to consider the crime
of drug trafficking as an adjunct to rebellion. But based on the
facts, and empirical verification, the grounds for denying this rela-
tionship are less convincing. For example, French sociologist and
renowned expert on the Colombian conflict Daniel PEcaut answers
these concerns by noting that the FARC “leadership still upholds
political aims, but many of the combatants are mixed up with drug



trafficking problems. The FARC's unity is fairly weak.”*® Drug traf-
ficking as a source of resources to finance armed actions gives
rise to organizational problems but does not supercede the politi-
cal nature of the FARC.

The debate is equally relevant in terms of labeling the FARC a
terrorist organization. The US definition of terrorist refers to “pre-
meditated, politically motivated violence perpetrated against non-
combatant targets by subnational groups or clandestine agents.”*°
The point is that the Department of State has the authority to de-
fine individuals or groups as terrorists and, to that extent, limit judi-
cial authority to judge acts by members of these organizations.

In Colombia’s legal and political traditions, there has always
been a distinction between political offenders and common crimi-
nals, based on constitutional provisions. Nonetheless, in recent
years, especially after Alvaro Uribe’s government denied the ex-
istence of the internal armed conflict, the guerrillas have been
dubbed as terrorists or drug traffickers. However, the FARC engag-
es in many military and violent actions that are not strictly consis-
tent with the notion of terrorism, but rather those of commanded
armed forces that are fighting the Colombian security forces.

It may be said that despite the official rhetoric of the Bush
and Uribe governments, which attempts to disregard the political
aspects of the FARC, to pigeonhole the group as a narcoterror-
ist organization, the empirical reality, when looking with objectiv-
ity, makes it impossible to reduce the group to that notion. The
FARC is a political-military, Marxist-Leninist-inspired, grassroots,
peasant organization, that perpetrates serious violations of in-
ternational humanitarian law through acts of terrorism, and that
uses resources from drug trafficking to finance its endeavor to
take power in Colombia. This particular configuration of tenden-
cies has led to the deterioration of its actions into terrorism, and
involvement in drug trafficking raises doubts about the morality
of the behavior of some of its members. However, the core of the
organization upholds its political motives and it is this fact that
gives us hope that negotiating peace is possible. Otherwise, the
only alternative would be the long and costly military annihilation
of fragmented FARC units that have splintered off and turned into
criminal gangs or drug traffickers.

The Truth about the FARC’s Legal
Situation

The District of Columbia indictment attempts to resolve the
dilemma over the true nature of the FARC while sidestepping the
ambiguity of the facts, and failing to make explicit the political con-
siderations. One of its sections bears the significance-laden title:
“The role of the FARC as the main supplier of cocaine to the United
States and the world.” It describes how in the early 1980s the guer-
rilla organization controlled crop production regions by charging a
“tax” on the coca growers. In the 1990s it became involved in the
direct administration of coca processing laboratories, and ended
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up selling the finished product (cocaine) in association with those
who were shipping it to the consumer markets. It is said that both
the Secretariat and the Joint General Staff designed and imple-
mented coercive policies (enforced through death and violence)
to promote and control the coca trade. Thus the FARC became
the sole authorized buyer of coca base in areas under its control.
It decreed that farmers should get more money for coca base to
stimulate production, and it began and sustained a campaign to
expel the paramilitaries from coca-producing areas. According to
the indictment, the sophistication of the FARC made it possible to
oblige producers to improve the purity of their product, to bolster
its market share against other potential cocaine suppliers.

The text describes at length the FARC’s financial policy, which it
defines as highly dependent on revenues from the illegal trade in co-
caine. On this subject it concludes that profits from drug trafficking
are distributed through the organization “for the enrichment of the
Secretariat, the General Staff, the fronts, and the mobile columns,
to purchase weapons and supplies for all the members of the FARC.”

The most controversial claim in said indictment is the following:
“The FARC controls 70% of coca grown in Colombia. Colombia produc-
es approximately 80% of the world’s supply of cocaine, and approxi-
mately 90% of the cocaine imported to the United States. As such, the
FARC is responsible for more than half of the cocaine supply in the
world, and over 60% of the cocaine shipped to the United States.”

This is obviously the simple application of a rule of three, whose
main premise -that the FARC controls 70% of coca production in
Colombia- is apparently unsubstantiated. Nowhere is the source
of this information cited, but is it clearly disproportionate. Accord-
ing to some analysts, the indictment skews the FARC’s income by
200%.2° More reliable estimates suggest that in 2003 the FARC
took in around US $1 billion through its illegal activities, including
drug sales. Since then, given the blows that it has suffered from the
Alvaro Uribe government, that income is estimated to have fallen to
US $500 million or $600 million in 2007.2*

Finally, it is worth mentioning that the indictment states that
the FARC ordered the kidnapping and murder of US citizens in
retaliation for Plan Colombia and US support for the Colombian
Government’s policy of crop spraying. It is somewhat paradoxical
that whereas the Colombian Government was trying to downplay
the internal armed conflict, the US Government invented a quasi-
military enmity with the FARC, to further justify the legal war that is
apparently being waged through extradition.

Political Solutions Through Legal
Channels?

As well as the fact that the FARC indictment, as a legal docu-
ment, classifies the group as drug traffickers, it should be men-
tioned that in early October 1997, and most recently on 11 October
2005, the US Secretary of State declared the FARC a foreign terror-
ist organization, and placed it on the corresponding list. Since that



time, some requests for the extradition of FARC members have
been made based on the grounds of the “federal crime of terror-
ism,” more specifically charges of “conspiracy to provide material
support to a foreign terrorist group.”

The indictment of 50 FARC members seems to be more of a
political manifesto than a legal document. In fact, although tes-
timony, documents, and intercepted communications were pre-
sented to substantiate the charges of drug trafficking for the 50
accused, some US lawyers believe that it will be very difficult to
make a conviction stick for any of them. The reason is very simple:
There is no evidence that they have broken US law.?? This is be-
cause all of the criminal activities described took place in Colom-
bia, in that the shipping of cocaine across the border was done, in
general, by organizations other than the FARC.

Perhaps that is why the US Government has refrained from
making extradition requests based on the above-described indict-
ment. So if this legal document is so ineffective, it is worth asking
why a political document disguised as a legal document was pro-
duced. The most obvious answer is that its intention is to maintain
political influence in the Colombian conflict under the guise of judi-
cial cooperation to fight international crime. This approach is more
readily accepted than overt political intervention.

It is also conceivable that the Bush administration believed
that fear of extradition contributed to the success of the peace
process with the paramilitaries, and is trying to replicate that mod-
el in the demobilization and disarmament of the FARC. It could
be an attempt to back the policy of President Alvaro Uribe, but it
shows a mistaken assessment or lack of ability to differentiate
between the two organizations. It is possible that within the FARC
the fear of extradition might increase as more guerrillas are sent
to US prisons, but so far this has had only marginal impact. No
top commander has been extradited. In fact even Simén Trinidad
and Sonia were only mid-ranking officials within the organization.
It could also be said that for extradition to be truly dissuasive for
the FARC would take time and the extradition of many high-ranking
officials. That would be a slow, costly, and inefficient strategy.

Looking at this strategy from the perspective of a possible
peace agreement, the threat of applying foreign justice as a ne-
gotiation chip could heighten enmity rather than reduce it, and
could hinder attempts at possible rapprochement. Brandishing
“the sword of imperial justice,” encourages nationalism, which is
always opportunistic, and could even breathe new life into the dim
view that Colombians now have of the political legitimacy of this
guerrilla organization.

We furthermore believe that this approach undermines two ar-
eas simultaneously: the justice system, that is forced to abandon
the legal standards of truth and justice, and use political criteria
defined by the US Government. And the political sphere, by break-
ing with the principle of sovereignty, typing the hands of the Co-
lombian State to define the criteria for dealing with the dynamics
of the internal conflict.
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Conclusions

In this paper we have shown that US Justice Department policy
on extradition has been expressed as an increase in the number
of requests for FARC members. These requests were based on
allegations of drug trafficking that are not always duly substanti-
ated, or allegations of having provided material support to terrorist
groups abroad, including actions that are not a real threat to the
United States.

This strategy can be described as the politicization of extradi-
tion, turning it into an instrument that prosecutes and punishes
merely for belonging to the FARC, which is described as an organi-
zation dedicated exclusively to drug trafficking and terrorism. This
distorts the logic of legal procedures, which is based on establish-
ing personal responsibility for demonstrated crimes. Furthermore,
it usurps political power that should correspond to the Colombian
government, meaning the power to define the nature of the actors
involved in the Colombian internal conflict.

Given the above, we believe that the politicization of extra-
dition undermines judicial cooperation in combating drug traf-
ficking, and curtails the Colombian government’s autonomy to
define policy for peace. This has a negative effect on opportuni-
ties for establishing the political and legal incentives so that
the FARC guerrillas would agree to enter into peace talks to end
the armed conflict. Nor can we say that this strategy has been
efficient or effective at forcing the FARC to abandon the armed
struggle. It comes at high financial cost to the United States
-in addition to the Plan Colombia budget- and it puts strain
on the Colombian justice system and harmonious relation be-
tween the branches of government, as has been observed in
recent years.

We believe that the Supreme Court acted correctly in being
more stringent in considering extradition requests, emphasizing
that it will not automatically agree to charges of terrorism or ex-
tradition for crimes committed in Colombia. In the same vein it
should apply strict criteria when considering extradition requests
for members of the FARC who are charged with drug trafficking.
Not all of the FARC'’s drug activity extends beyond the borders, nor
necessarily violates US law in that the export/import of narcotics
might have been carried out by other organizations. The Colom-
bian justice system must uphold its exclusive jurisdiction to try
such crimes.

Recommendations

To the US Government
Review the Justice Department policy on extradition requests
to bring the policy back into line with legal orthodoxy, namely
that the allegations shall be based on attributable individual
acts, substantiated by evidence that will hold up in court.
This means foregoing the strategy of making affirmations with
“political ends” in legal instruments such as indictments, be-



cause these distort the nature of the legal process. This logic
becomes an impediment to the independent development of
peace policy in Colombia. The US government must acknowl-
edge that in Colombia, as in the United States, the rule of law
prevails which implies the separation and independence of
the branches of power. As such, it should refrain from exercis-
ing political pressure -notes of protest- when legal decisions
made by competent and independent Colombian entities do
not meet the expectations of the United States.

To the Colombian Government

Although the current peace policy of Alvaro Uribe’s govern-
ment leaves little space for political negotiation with the guer-
rillas, and this is matched by equal reluctance on the part of
the FARC to give demonstrations that are conducive to that
possibility, the government has the constitutional obligation to
protect the autonomy of the state to define policy on war and
peace in Colombia’s internal conflict.

In a practical sense, it should avoid internal and external pres-
sure to adopt certain policies by shifting responsibility to an
external power such as the United States, which could have
serious political consequences in the future. The issue of ex-
tradition is ideally suited for the application of this strategy, but
the question arises of what would happen in the future when
this government or another comes with the intent to change
this strategy toward the guerrillas, and finds that its powers are
limited by the directives of US criminal policy.

Furthermore, adherence to the rule of law and the diligent en-
forcement of constitutional and legal provisions in extradition
cases -which require the involvement of the Supreme Court
of Justice- might be the best way to meet the obligations of
judicial cooperation in the fight against drug trafficking, while
preserving autonomy to make strategic decisions on peace
policy.

To the Supreme Court of Colombia

Continue to pursue the work of ensuring that the constitution,
the law, and international treaties are upheld in extradition
proceedings, while making a major effort to prevent contradic-
tions or changes that are not consistent with the principles
upon which extradition requests are decided.

To the Colombian and US Governments

Do not negotiate a new extradition treaty under the current po-
litical climate that is characterized by strong tension between
different branches of government in Colombia and the exis-
tence other priority issues on the bilateral agenda.
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