PRESENTATION

The present publication is the result of systematic thought and assessment, begun
late in 2001, on the nature, scope and impact of the international community’s
involvement in past and future negotiations to settle the Colombian conflict. The
project was presented by Ideas for Peace (IFP), under the auspices of the Ford
Foundation. It is one expression of what the country’s business community is doing
to create opportunities for a better understanding of the Colombian conflict and to
enhance possibilities for dialogue and negotiation.

Rodrigo Pardo Garcia-Pefia and Pilar Gaitan Pavia directed the project. Juan
Manuel Osorio Acevedo served as a permanent adviser and Arturo Garcia
provided valuable support.

The project culminated with a seminar on the “International Community, Armed
Conflict and Prospects for Peace in Colombia” (Cartagena de Indias, Colombia -
April 25-16, 2002); preparation of a report on the seminar, which is available on the
IPF web page; and four working documents. The latter constitute the bulk of this
book. The fundamental objectives of the project can be summarized as follows:

- Examine the specific nature of the armed conflict in Colombia to identify its
priorities, needs and the possibility of the international community participating in
efforts to reach a negotiated political settlement. The idea was evaluate the kind
of specific participation that is most appropriate and makes peace more viable in
the future.

- Identify and examine the overriding perceptions and concerns of the
countries involved in the Colombian peace process, specifically in terms of actual
developments and prospects for reaching a settlement. In this sense, the goal
was to recognize how the United States, Canada, and the European and Latin
American countries perceive the conflict and their approach to its dynamics, the
behavior of those involved, topics for negotiation and their relation to the new
priority issues on the world agenda. The perceptions and approaches adopted by
these countries can influence and/or determine how the international community
participates in the process.

- Assess the new international scenario in light of the tendency towards
globalization and based on a perspective that is political, legal and cultural, as well
as economic. In this case, the objective was to examine two specific
manifestations of this process: namely, the establishment of supranational justice
and — after the events of September 11 - the formation of a global alliance against
terrorism.

- Gauge the concerns and fears of Latin American countries, mainly
Colombia’s neighbors, as to the course of the country’s internal armed conflict and
its possible side effects (spillover).



- Furnish qualified information on the primary objectives of the project to he
academic community, policymakers and civil society in countries that
somehow have been involved in the Colombian peace process.

Four work groups were created to conduct the project. Each focused on one of the
four general objectives. These were small groups, comprised of a coordinator and
two or three additional members, all of whom have the proper academic
credentials and sufficient knowledge of government instances. Also, they are
opinion makers in their own countries and in their fields of expertise.

Group No. 1: How the International Community Can Participate in Addressing the
Armed Conflict and the Peace Process. Coordinator: Eduardo Posada Carbé.

Members: Ana Guadalupe Martinez and Augusto Ramirez Ocampo.

Group No. 2: Perspectives and Concerns of Participating Countries with Regard to
the Armed Conflict and the Peace Process. Coordinator: Michael Shifter.
Members: Miriam Kornblit and Joaquin Roy.

Group No. 3: Globalization, International Justice, the Armed Conflict and the
Peace Process. Coordinator: Carlos Vicente de Roux. Members: Robert
Goldman and José Miguel Vivanco.

Group No. 4: Regional Security, the Armed Conflict and the Peace Process
Coordinator: Alfredo Rangel.  Members: Harold Klepak, Daniel Pécaut and
Francisco Rojas.

Ménica Hirst, Sofia Macher, Ana Maria Salazar and Joaquin Villalobos contributed
at this stage of the project with written contributions submitted respectively to work
groups 2, 3,4 and 1.

Besides being the basis for the documents published in this book, the work of
these groups provided a fundamental frame of reference for successful
deliberations at the final seminar, which was attended by prominent experts and
members of the academic community in Canada, the United States, Europe and
Latin America. Representatives from the embassies of the countries that have
taken part in negotiations up to now were in attendance, as were representatives of
Colombia’s major presidential candidates. A list of participants is provided at the
end of the book.

Neither the success of this process, nor the proposals and possible lines of action
suggested for stronger, more coherent and effective participation by the
international community in the search for peace and national reconciliation would
have been possible without a clear-cut commitment from those who accompanied
the project, particularly the Executive Committee of Ideas for Peace. Also crucial
were the interest and valuable academic and economic support shown by the Ford



Foundation, and the logistics and administrative support supplied by IPF,
particularly by Sandra Fonnegra and Silena Mendéz, who made sure the final
event was not only pleasurable and friendly, but also conducive to work and
reflection.

Knowing how important it is to circulate this material appropriately and effectively,
in order to reach a large number of readers, IPF has joined forces with the
magazine Cambio and the publisher Alfamega Colombiana S.A. to make this
publication part of the Books for Change series.

Rodrigo Pardo Garcia Pefia and Pilar Gaitan Pavia
Project Directors

Juan Manuel Osorio Acevedo
Project Adviser



INTRODUCTION

Systematic consideration of what the international community has done and could
do to promote a political settlement to the armed conflict demands an analysis of
several major issues, as does progress towards the development of proposals to
make the search for peace viable. The international community’s participation is
irreversible, given its growing presence in negotiations to date and because of the
international components of the conflict (its link to the drug traffic, human rights
violations and infractions of humanitarian law, environmental devastation,
migration, forced displacement, etc). The Pastrana administration’s support of
“diplomacy for peace” is also a factor, as is the increasingly generalized and firm
belief in Colombia and internationally that participation of this sort in future
negotiations is both necessary and appropriate.

However, regardless of the consensus, it is important to stop and examine the
particular merits and advantages of international participation, and its difficulties.
This is especially crucial if the idea is to internationalize a political settlement to the
conflict in a positive way and to avoid internationalization that could have a
“perverse effect” on how the Colombian armed conflict is addressed and eventually
settled.

It is also essential to be clear about what is meant by the “international
community”.  This concept can be ambiguous or even erroneous. It seems
important that the definition include both formal and informal aspects, and consider
not only states and institutions within the government, but non-governmental
organizations, institutions and international public opinion. Accordingly, the
international community cannot be regarded as a monolithic and static whole. We
must identify and define individual actors and be aware of the agendas and
interests that prompt international agents to participate.

Another fundamental task is to define the nature of the armed conflict in Colombia.
Given the new national and international environment, we must reconstruct the
history of the conflict and examine its “subjective agenda”. It is also important to
study its territorial and primarily rural nature; to analyze its territorial expansion and
capacity to permeate local power structures; and to evaluate its political origin and
considerable transformation over the last ten years.

The longevity, complexity and constant worsening of the conflict make it extremely
confusing in the eyes of the world. A discussion to define the adversary’s status is
clearly urgent, as an exercise in sovereignty for Colombians.  The country is still
debating the legitimacy and representative nature of the armed actors and their
position as spokesmen for the social changes that are needed, and if they should
be instituted by the state, regardless of whether or not political negotiations are
ongoing. Likewise, we must remember that a settlement to the armed conflict will
not, in itself, bring about social peace. The state must take immediate steps to
institute the structural reforms required by the critical economic, social and political



situation in which the country finds itself. Until now, these reforms have been
inconclusive and delayed. And, it must do so without depending on an eventual
political process of negotiations with the armed actors in the conflict.

In this sense, defining the nature of the conflict must not be conceived as merely
an academic exercise. It has legal consequences and, above all, political ones of
considerable magnitude. The way the conflict is defined affects the position and
terms of any commitment by the international community to subsequent
negotiations.

This approach is particularly valid when considering that both guerrilla
organizations: the FARC and the ELN, have been classified as terrorist groups by
the US Department of State, as have the United Self-defense Forces of Colombia
(AUC). The European Union has also classified the AUC and the FARC as such.
Accordingly, what we have is an opportunity to redefine the objectives of
negotiations with the guerrillas and to indicate the purpose behind an end to the
armed conflict: demobilization, laying down of arms and reintegration into society.

This implies strengthening the state and its institutions, which somehow goes
against the idea of a negotiated political settlement to the conflict. It is, therefore,
necessary to support the state’s right to monopolize force and to use it, with all due
respect for human rights and humanitarian law, to deal with each and every armed
group operating outside the law.

The Colombian state can be characterized as weak and absent in many parts of
the country, but not “failed” or “collapsed”, as is the case in Somalia and
Cambodia. Preservation of its institutional system, the fact that power is
alternated through regular elections, and the democratic legitimacy this affords
cannot be ignored. The circumstance of weakness or strength in which the state
interacts with the international community also determines how the latter
participates and the sort of action it would undertake in the event of “humanitarian
intervention”.

Another relevant topic proposed for consideration involves building a frame of
reference with a series of principles and basic rules to guide the international
community’s participation in helping to settle the conflict. In this sense, the
international community is invited to take systematic stock of its participation up to
now and to rethink the means and scenarios it has used. This frame of reference
should include a specific assessment of the role played by various governments
and organizations, particularly the United Nations, in negotiations with the FARC
and the ELN during the Pastrana administration. The government did not always
define this role clearly or coherently, as it was unable to establish the mandate and
scope of international participation with any degree of precision.

The foregoing frame of reference would be a starting point for designing a
participatory strategy for international actors, one that is comprehensive, long-term



and has a definite agenda. Having a design for this strategy would keep it from
being constructed in response to events as they occur and without the sort of basic
consensus that provides a solid foundation and possibilities for success.

The strategy should seek basic points of convergence between possible
participation by the United States, which would be extremely important, and
participation by the European Union. Creation of an ad-hoc regional instance
similar to the Contadora Group should be explored with the idea that it could play a
vitalizing and highly credible role in a negotiating process. In a more permanent
and decided way, the strategy should also contemplate the tools made available
through multilateral mechanisms, and seek to consolidate a “special relationship”
with neighboring countries, but without involving them directly in a settlement to the
conflict. This standard is especially applicable to Venezuela.

A long-term strategy that is both comprehensive and coherent, such as the one
proposed, must take into account the various perspectives and concerns countries
have with regard to the armed conflict in Colombia and its possibilities for a
settlement.  This is particularly important, since Colombia is perceived as a
“problem country” and an eventual threat to security and stability in the region.
Accordingly, it makes sense to encourage and undertake policies and measures in
conjunction with all countries whose own violence, political instability, deteriorating
economic situation and rising rate of organized crime provide feedback for the
Colombian conflict.

On the other hand, the strategy must not lose sight of the international community’s
role in paramount matters, such as instituting new policies for hemispheric defense
and security, and its actions and stance on globalization of justice. This last issue
has acquired special momentum in terms ensuring respect for and compliance with
democratic values, observance of the basic principles of international law, and
acceptance of binding decisions pronounced by international courts. The growing
importance of international judicial cooperation among nations can affect an
ongoing peace process and considerably reduce the margin of tolerance for the
impunity that can result from a political settlement to the conflict. *“Justice without
borders” has acquired special force and obliges us to confront an overwhelming
reality: the clamor for trial and punishment of serious human rights violations and
infractions of humanitarian law.

As to the subject of international mediation, selecting a mediator of the highest
caliber and political representation is crucial, as is an opportunity for the mediator
to fulfill his or her mandate. In any case, mediation must be armed with persuasive
ability, force and credibility, plus the necessary guarantees and internal and
external support to accomplish its mission. A role for the United Nations and its
Secretary General appears to be the most advisable course. It could be supported
by a group of countries friendly to the Secretary General, who would act under his
coordination, lending plurality and greater political force to the task and largely
ensuring the coherence of his actions and statements. The United Nations



agencies in Colombia, such as the Office of the High Commissioner for Human
Rights, can also be fundamental in this respect. The High Commissioner’s
mandate should be enlarged specifically to include his support in an eventual
process of mediation.

In this context, an increase in the international community’s presence and
participation in Colombia poses enormous challenges to the country’s diplomacy,
ones to be examined in depth and properly assessed. International initiatives to
help settle the armed conflict would have to be part of Colombia’s foreign policy
and must not operate as “loose canons.” Also, they would have to be
implemented by officials who are properly trained for the task and qualified to cope
with the variety of fronts now required by the broad and inclusive definition of the
international community.

Efforts to modernize the Foreign Ministry and to professionalize the foreign service
must focus on developing a capacity to respond to new challenges as they arise.
These challenges involve a complex range of issues and interests, many of which
are related to Colombia’s domestic conflict.

Finally, it is helpful to have a senior government office working in close cooperation
with the Ministry of Foreign Affairs to compile a record of the experience acquired
in past negotiations and to institutionalize the management of future talks. It should
be headed by the President of Colombia and comprised of prominent experts.

Ideas for Peace Foundation



1.Types of participation of the international community in the armed
conflict

Prior to a systematic reflection on the participation of the international community in
the Colombian armed conflict to the date and in the future, it is necessary to study
in depth certain central topics. This preliminary studies would help such reflection
produce viable proposals in the search for peace. With this in mind, eight main
aspects were discussed.

First of all, the participation of the international community seems irreversible given
its increasing presence in the processes held up to now, the international factors of
the conflict (its links to the illegal drugs phenomena, Human Rights violations and
infractions to the Humanitarian Law, environmental impact, migrations and
displacement of people, etc.) and the impulse it received from the “Diplomacy for
Peace” policy during the Pastrana administration. It was also stated that both
internally and externally the involvement of the international community in eventual
future negotiation processes is increasingly being considered necessary and
convenient.

Even though there is apparent consensus in regard to such participation, it is also
fundamental to think about the benefits, advantages, limitations and difficulties
attached to such involvement. This revision is of utter importance in the seek of a
positive internationalization of the political solution to the conflict and to avoid an
internationalization with “perverse effects” for the management and the resolution
of the armed confrontation in Colombia.

Second, it is considered imperative to define as clearly as possible the meaning of
the concept ‘international community’, for it can be equivocal or ambiguous. Such
definition should include formal and informal aspects, and account not only for
States and intergovernmental institutions but also for non-governmental
organizations and the international public opinion.

It was added during the debate that it is not appropriate to see the international
community as a monolithic and static whole. Also, that it is necessary to identify
individual actors and the various agendas and interests that could motivate the
participation of the multiple international agents.

In third place, it was deemed fundamental to define the nature of the internal
armed conflict. Given the new national and international circumstances it is
necessary to reconstruct and examine the “subjective agenda” of the conflict.
Further analysis is also required on the territorial character of he conflict and its
fundamentally rural nature, its territorial expansion and its ability to permeate local
power structures, and its political origin and substantial transformation in the past
ten years.



The longevity, complexity and permanent degradation of the conflict makes it
rather confusing to the eyes of the rest of the world. It is urgent to promote a
discussion, as an act of self-determination by Colombians, to clearly define the
status of the opponent. In the country, arguments still go on on the legitimacy,
representation and validity of the armed actors, the social transformations required
and the appropriateness of having the State implemen those transformations,
regardless of an ongoing political negotiation.

It was then said that the resolution of the armed conflict does not solves, by itself,
the issue of social peace. The definition of the nature of the conflict is not a mere
academic exercise; on the contrary, such definiton has not only juridical
consequences but also political consequences. Such definition will have an
influence and, to a certain extent, it will determine the attitude and the terms of
engagement of the international community in regard to the negotiation processes.

This reflection acquires particular relevance after the inclusion of the main two
guerillas, the FARC and the ELN, and the paramilitary force AUC, in the list of
terrorist organizations of the U.S. Department of State. It must also be taken in
account that the European Union took similar measures.

This reflection was seen as an opportunity to redefine the goals of a negotiation
process with the guerrilla groups and to state that what is sought is an end to the
armed conflict. The latter means that armed groups ought to demobilize, leave their
arms and reinsert to society.

In this context, an appeal was done to acknowledge the legitimacy of the State to
exercise the monopoly of force —with utter respect for Human Rights and the
Humanitarian Law— to confront all the irregular armed groups. Even though the
Colombian State could be characterized as weak and absent in several places of
the territory, it cannot not be said to have “failed” or “collapsed” as in Somalia or
Cambodia. In all cases, the preservation of institutional validity, the alternation in
office through regular elections and the democratic legitimacy this provides cannot
be disregarded. The conditions under which the Colombian State resorts to the
international community will also determine the types of participation of the
international community and the sort of actions it could undertake, for example, in
regard to an eventual “humanitarian intervention” .

In fourth place, an appeal was made to build a framework with principles and basic
rules to direct the involvement of the international community in the policies
concerning the conflict. It was added that a careful balance of such participation is
needed to reconsider the mechanisms and scenarios used.

It was then suggested that the framework proposed should include a specific
evaluation of the role played by the various international governments and
organisms, particularly the United Nations, in the negotiation processes during the
Pastrana administration. The Colombian government has not always clearly



defined such role, mainly because it has been unable to establish precisely the
purpose and reach of the participation of the international agents.

The framework proposed would be the starting point for the design of an integral,
long-term and well defined participation agenda of the various international actors.
The careful design of this strategy would make it solid and likely to succeed by
preventing improvisation, reactive behavior and the lack of basic agreements. It
was also mentioned as a complementary aspect the importance in all negotiation
processes of the discretion and low profile of all international agents.

In fifth place, in regard to future negotiation processes, the following proposals
were advanced: to look for coincidences between an eventual participation of the
U.S. and the European Union; to create a regional ad-hoc committee similar to the
Group of Contadora to play an energizing and good-will role in a negotiation
process; to resort more decidedly and permanently to the tools supplied by
multilateral mechanisms, and to devise a “special relation” to be applied to
neighboring countries to keep them from involving directly in the resolution of the
conflict. This last criterion would apply particularly to Venezuela.

In sixth place, on the topic of international mediation, though no significant
progress was made on the specific features of such mediation, it was pointed out
the crucial relevance of an adequate selection of the mediator and the guarantees
for him to accomplish his task In all cases, mediation ought to count with
persuasiveness, strength and credibility, and all the guarantees and support, both
internal and external, to accomplish its task. The U.N. and its general secretary
were considered the most suitable to assume this role. The support of specialized
organisms within the U.N. like the Office of the High Commissioner for Human
Rights could prove to be fundamental.

In seventh place, attention was called to the challenges that a widespread
presence and participation of the international community present for Colombian
diplomacy. It was said that these challenges ought to be studied in depth and
properly considered. International actions related to the negotiation of the armed
conflict must be an integral part of the Colombian international policy not to
become a ‘loose wheel'. Such actions should be conducted by state officials
specifically trained and able to adequately cover the multiple fronts required by
today’s ample and inclusive concept of international community.

The modernization of the Colombian Ministry of International Relationships and its
external service must seek to develop abilities to meet the new, incoming
challenges, which demand attention for a complex variety of topics and interests,
many of which could be related to the internal conflict.

A final recommendation was made to create a branch office of the highest level,

lead by the President and closely coordinated with the Ministry of International
Relationship. This office would be trusted to experts of recognized experience and
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professional qualities. The purpose of this office would be to introduce the past
experiences, build a memory of the various negotiation processes and
institutionalize the management of the negotiations that could take place in the
future.

2. Perspectives and concerns of the internationd community in regard to the
armed conflict and the peace process

This section of the seminar began by acknowledging the serious and growing
concern in the countries of Europe and America over the Colombian conflict. Such
concern has deepened after the breakdown of the peace conversations with the
FARC in the past month of February.

In neighboring countries, disquiet raises mainly from the increase in the production
and traffic of illegal drugs, the expansion of violent acts and criminality beyond
borders and the growing number of displaced people. There is also unease in
regard to the role of the United States in the conflict and the emphasis put on
military aid. For a considerable number of Latin Americans, such emphasis
reduces the space for an effective diplomatic action tending to solve the conflict.
They perceive the emphasis placed on fighting drug traffic and terrorism as
counter-effective.

The European countries, as well as Canada and the U.S. have also expressed
their concern over the implications of the worsened economical situation, the high
rates of kidnapping and insecurity, and the violations of the Human Rights
perpetrated by all actors. In addition to this, even though there is great admiration
for the strong democratic tradition in Colombia, there is also worry for the
widespread corruption that undermines the various institutions.

In the United States, the versions according to which the Colombian State has
“collapsed” are seen as real. This explains the harshening of the public opinion in
the country and the increasing support for more authoritarian solutions.

Colombia is seen with more interest in the United States that in Europe or Canada.
The three countries in Latin America more closely involved in the Colombian
conflict are Cuba, Mexico and Venezuela. For other South American countries like
Brazil, Colombia is important but not a priority.

The general feeling was that the Pastrana administration did not sufficiently
committed itself in an effort to engage other countries in the support for the peace
process. Several countries have good will but they require clearly defined functions
to play an effective role.

Even though other Latin American and European countries understand the big

differences between the Colombian challenge and the situation in Central America
during the 1980s, permanent reference to the Contadora model is made. In spite of

1



the difficulties the United Nations had in its recent efforts to help in the peace
process in Colombia, there is consensus on the usefulness of getting this
organization to involve, through the Security Council for instance, and assume a
more decisive role in the Colombian situation. It is obvious that the role played by
the U.N. will depend on the focus adopted by the new government and the U.N.’s
openness to accept a clear mandate for the coordination and verification of a
definite peace agreement.

The climate after the events of 911 will also have an effect in the possibilities of
such scenario. In European countries there is particular opposition to the logic
associated to a “war” against terrorism lead by the U.S.

All external actors agree to point out that the institutions of the Colombian State
need greater support to turn over the critical security situation. Many of them
welcome the recent announcements on modernization and support for the military
forces, though the feeling remains that such efforts are not enough. Certain
evaluations suggest that even if the resources were to be increased four-fold they
would still be insufficient.

There is also general agreement on the importance of undertaking deep reforms in
the Colombian State. The resolution of the conflict implies social structural reforms
and institutional reforms of considerable reach.

Considerable difficulties were made evident when discussing the possibility of
incorporating the armed groups to the political system. Though such incorporation
is favorable to a process of political negotiation, the growing delinquent nature of
the armed groups must not be overlooked.

More attention is being given to the historical difficulties Colombia now faces,
rooted to a considerable extent in a weak State with little presence in extended
swaths of the national territory. Different international agents consider it convenient
to provide external aid to enforce a lawful establishment and democratic
institutions. This could grant a more effective participation of the international
community in the political solution to the conflict.

There is ample agreement on the importance of the strategic role the United States
could play. This, in spite of the diversity of opinions within the U.S. in regard to the
characteristics and the opportunity of such involvement. At the moment, several
political and social sectors in the U.S. are reviewing the external policy of the
country. The current situation in which aid for Colombia is mainly restricted to back
the war against drugs is likely to change and support could be extended to fight the
armed actors.

To a certain extent, this is due to the changes of perspective after the events of 9-
11 but also, which is perhaps more important, to the breakdown of the peace
conversations and the harshening of the Colombian public opinion towards the



insurgent groups. The possibility of Colombia becoming the first priority of the U.S.
depends considerably on what happens in the international scenario, particularly in
the Middle East and Afghanistan.

Most probably the U.S will intensify their aid in spite of the growing disquiet both in
Congress and in the Bush administration in regard to the commitment in Colombia
to undertake the required institutional reforms. The main concerns focus on the
percentage of the Internal Brute Product assigned to security and defense matters
and a legislation on obligatory military service. Attention is also given to other
issues like the tributary reform.

One of the topics that raises more concern in the U.S. is the growth of
paramilitarism and the alleged links between these groups and the military forces
of Colombia. The A.U.C. (the organization of paramilitary groups) are seen as a
sort of “Frankenstein” and the future aid the U.S. would provide for security matters
will considerably depend on the concrete results achieved in the control of these
groups. Probably, this will be the main commitment the U.S. will try to settle with
the next administration.

As a result of the growing uncertainty in the Middle East and the recent crisis in
Venezuela, oil is likely to become an important issue in the U.S. politics towards
Colombia. This can already be sensed in the budget request advanced by the
Bush administration which includes an entry of nearly US$100 to protect the oil
pipelines. There is some disquiet on the perspective of setting a precedent leading
to an endless involvement.

It was mentioned as a central point that possibilities of agreement on major points
between the U.S. and Europe in regard to the Colombian conflict are now better. It
is worth remarking that the attitudes of the different European countries are rather
varied. For instance, Spain’s viewpoints seem to be the closest to those of
Colombia and the U.S., in regard, for example, to the Colombia Plan. As a matter
of fact, many Europeans still hold serious doubts and reserves on the military
emphasis of the U.S. policies and would prefer more political commitment and
support for a negotiated solution.

There are also differences, particularly between the U.S. and Europe, on the
importance of co-operation for the defense of Human Rights and the promotion of
programs for social development. A debate was proposed to discuss if, in the
scenario of a large scale growth of the confrontation, several countries of the
European Union would decide or not to step aside and disengage from the
Colombian conflict.

The events of 9-11 have not had a relevant impact on the attitudes of the European
countries towards the Colombian conflict, except for the Spanish government. Most
European countries still think the Colombian conflict is more closely related to
structural inequities than to drugs or terrorism. In spite of certain changes in the
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official discourse, wide portions of the European opinion remain skeptic on the
terrorist factor for the Colombian case.

Most of Latin America, including governments and NGO'’s, is worried by the
worsening of the political and social situation in Colombia. In Brazil, for instance,
concern and analysis on the Colombian situation has grown, particularly on the
drug traffic issue. Such interest and concern spreads to all the neighboring
countries.

Even though the countries of the region have adopted policies to protect
themselves from the contagion effect given the overflow of the conflict, there has
been little intra-regional co-operation.

In this context, the Venezuelan crisis might bolster an agreement among the
neighboring countries to design and develop, jointly with Colombia, a regional
strategy to address the various frontier problems. Finally and given the current
increasingly sensitive and complex hemispheric scenario, the United States ought
to undertake a role as a catalyst to promote understanding and co-operation by
exercising its leadership and promoting constructive and mutually agreed
processes for the region.

3. Globdization, internationd justice, armed conflict and the peace process

The ongoing globalization process, which has become particularly evident during
the last decade, has consequences that go beyond strictly economic matters. The
international community calls for respect and the adoption of democratic values,
the observance of the basic principles of International Law and the acceptance of
the inclusive decisions of the international tribunals. Such demands could be
fundamental to determine the international participation in the internal armed
conflict in Colombia.

The importance gained by international judicial co-operation could have an effect in
the peace processes and considerably reduce the margin of tolerance for the
impunity a political solution to the conflict might produce.

The relevance of “Justice without borders” now days confronts us with a striking
situation: the clamor for the prosecution and punishment of those responsible of
serious violations of the Human Rights and International Humanitarian Law.

Several examples illustrate the worldwide efforts to end impunity: national
legislations that give the most serious violations of Human Rights a supra-national
treatment as in the cases of general Pinochet and the prime minister Sharon, the
creation of ad-hoc courts for Rwanda and former Yugoslavia to deal with cases like
the indictment of the chief of government Slobodan Milosevic, the agreement to
establish a court in Sierra Leona and the constitution of an International Tribunal.
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All of this is directly relevant to the humanitarian crisis in Colombia, which deeply
worries the international community and is one of the priorities of the organisms in
charge of defending Human Rights. Given the situation, it is necessary to design a
justice scheme that takes in account the demands of globalization, looks into the
specificities of the Colombian case and acknowledges the impossibility to clarify
and punish all the events related to political violence. It is of utter importance to
trust the prosecution and punishment of those responsible of atrocities to
Colombian courts. International justice should serve as a complementary
promotion factor.

As a general framework, Humanitarian Law was considered to be the appropriate
criterion to establish the limits of what could be pardoned. Thus, serious violations
of the International Humanitarian Law cannot be pardoned and forgot, while acts of
violence that do not infringe it could be.

In first place, within that framework, a proposal was advanced to grant an ample
amnesty to crimes that do not infringe the International Humanitarian Law. Such
amnesty would include rightful war actions: political crimes (rebellion, mobbing,
sedition), homicide in combat, collateral damage and destruction of civilian
properties if they are not excessive. It was mentioned that such amnesty could not
ignore the victims of those crimes and their rights to future reparations.

In second place, attention was called to the need to undertake a committed effort
to prosecute and punish those responsible of the most serious infractions to the
International Humanitarian Law perpetrated in the country during the past years.
For this, a proposal was advanced to select a number of cases of atrocity such as
major massacres, chains of homicides out of combat, kidnappings or forced
disappearances perpetrated by the same individuals or in execution of a single
plan (which qualify as crimes against humanity).

In third place, a proposal was made to keep the regular mechanisms of justice
functioning in regard to crimes committed within the armed conflict but that do not
belong to the two previously established categories. Flexible policies would apply
to the execution of the penalties promulgated in such cases. These so called
“intermediate cases” must be investigated and thoroughly prosecuted. These
actions should ideally lead to the promulgation of penalties against those
responsible of such crimes. However, the penalties promulgated for those cases
would be subject to reduction, change (turning, for example, reclusion penalties
into mandatory social services), suspension or other similar measures.
International Law allows reduction or suspension of penalties, as a gesture of
mercy, except for certain crimes like genocide. Also, stimulus and benefits could be
granted to encourage victims to take part in the prosecution processes or those
indicted to co-operate with justice.

This scheme could bolster a favorable climate to investigate violations of the
Human Rights and International Law. It could also promote progress towards a
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closing point of the cycle of the armed conflict and its effect on the history of
violence in Colombia.

Another proposal was made to create a mixed (national and international)
Commission of Truth. This Commission would be a valuable extra-judicial
mechanism that would serve as a complement to the regular justice administration.
It could also help clarify the violent past that burdens the country and provide an
authoritative history of the recent past of the nation.

The Commission of Truth would also help to establish the responsibility of armed
groups, political and social agents in the political violence and to determine the
causes of such violence. It would also help victims frame their personal dramas
within the national situation and help them overcome those dramas by engaging
them in reconstruction projects for the country. The labor of the Commission of
Truth would favor a social climate of support for the special efforts undertaken by
the justice administration to bring to trial and punish those responsible of violations
against the Human Rights and the International Humanitarian Law. It would also
render a great service to attorneys and judges by providing them with
denouncements and proofs collected on those violations.

About the International Tribunal it was said that one of its major contributions would
be delineating the border of what is acceptable and what is not within the armed
conflict. The International Tribunal would have jurisdiction over war crimes and
crimes against humanity like the ones that have been and are stil being
perpetrated in the Colombian armed conflict. However, the rules applied to
international tribunals do not allow them to handle directly and in a general manner
the crimes committed in Colombia. This Tribunal would then serve as a subsidiary
to national courts. Hence, the intervention of the International Tribunal depends on
what is done or omitted by the national justice administration. The national justice
administration must be required to perform its functions to a point where any action
by the International Tribunal becomes unnecessary.

Nonetheless, the International Tribunal could still play a relevant role in promoting
a comprehensive investigation of the violations of the Human Rights and the
International Humanitarian Law in Colombia. If the national justice administration
focuses exclusively on investigating the crimes perpetrated by only one of the
armed actors, that would then open the gate for an action of the International
Tribunal. This scenario would have the national justice administration reformulate
its schemes of investigation and prosecution.

Also, meanwhile the armed conflict comes to an end and a negotiated solution is
agreed, the International Tribunal could also help prevent and persuade the armed
actors from committing violations against the Human Rights and the International
Humanitarian Law.
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During the debate, certain criticisms and observations where addressed to the
proposal presented. Mainly, these criticisms and observations pointed out that the
achievement of peace is hardly viable without tolerating high levels of impunity.
Nonetheless, emphasis was made on how total impunity cannot be the price for
peace.

The group proposed the search of an intermediate road, ethically acceptable and
politically viable, leading to a negotiated solution to the conflict. Such alternative
ought to take in account international judicial standards and the commitments
acquired by the Colombian State.

A final challenge was stated: the question on how to develop future mechanisms of
justice that have a sensible effect on the behavior of the armed actors, enforcing
respect for Humanitarian Law and preventing the degradation of the conflict.

4. Regiond security, armed conflict and the peace process

Amidst globalization, the weaknesses and flaws on security matters of a sole actor
could have global consequences. It is thus required, given the international world
system, that solutions to conflicts of considerable reach, like the ongoing
confrontation in Colombia, include both local and global alternatives. This should
reflect in legitimate agreements based on the international system.

After the end of the cold war and contradicting all predictions, the number of
conflicts worldwide doubled. The post cold war era turned to be much more violent
than expected.

In contemporary geopolitics, the hegemonic position of the United States in all
areas and the unilateral character of its international politics are rather evident.
That is why the viewpoints, threats and challenges of the new security agenda
reflects those of the U.S. These threats are now related not only to state
governments but mostly to non-state actors like terrorist groups and networks that
support international organized crime.

One of the main current worries of the U.S. is the possibility of terrorist
organizations having access to massive destruction weapons and using them
against its internal security. That is why such possibility has become a central
concern and a priority in the global fight against terrorism.

It was stated that the probabilities of having the U.S. projecting its internal tensions
and directly intervening abroad are scarce, as long as the U.S. and its allies in the
center do not think that countries in the periphery are supporting terrorist groups
that threat teir security or that the decisions made by the governments of those
countries affect the supply of natural resources essential to their survival.
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It was also said that the biggest regional menace are anti-governmental armed
groups financed by delinquent activities like kidnapping, extortion, drug and arms
traffic. Of such groups, those which do not directly threat the U.S. —as happens
with the FARC— would not receive the same attention or treatment given to terrorist
groups in Asia or the Middle East.

It was also discussed how the events of 911 served as a catalyst for the already
existing trends in the security policies of the Bush administration. It was stated that
9-11 provided arguments to support the thesis that the attention and the resources
of the U.S. should focus on “rogue states” and terrorist groups with access to
massive destruction weapons. Latin America is not a real menace for the U.S. and
it is therefore predictable that in the medium and long term major pressure will not
be focused on this region.

It was then made clear that the concern of the U.S. on Colombia is mainly rooted in
the fact that 80% of the cocaine and the heroine consumed in North America
comes from this country. Attention is then centered on drug traffic and the so called
“narco-guerilla”.

On this same topic, it was then suggested that a drastic increase of the military
U.S. aid for Colombia is not likely to occur. The military package for the year 2000
has been and still is controversial due to the possibility of it being the starting point
of a worsening of the conflict, which is associated by some to the Vietnam war.
Restrictions and conditionings like Human Rights requirements or a roof for the
presence of U.S. militaries in Colombia were introduced precisely as a response to
that controversy. It was then made clear that ongoing debate on the military
assistance for Colombia focuses on three main issues:

First, the increase of the assistance given to Colombia to fight drug traffic. Chances
of a considerable increase of such aid are small for initial results are being
impeached as well as the effectiveness of the programs for crop destruction and
alternative development.

Second, the authorization to use the resources provided and the Colombian trained
personnel against the guerrilla groups. Rules might become flexible on this issue
for it is almost impossible to separate drug traffic from the activities of the armed
groups.

Third, the search of other mechanisms to help Colombia more effectively in the
fight against armed groups. It is not likely that an important anti-insurgent aid is
provided as North American legislators hold serious doubts on the effectiveness of
such aid and on the ability to prevent and punish violations against Human Rights.

Also, it was stated hat there is growing support for the thesis that the efforts on

security matters done by the Colombian state are insufficient. According to this
thesis there is a lack of financial commitment and the budget for security matters
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ought to be increased. A debate on the obligatory military service also took place. It
was pointed out the importance of such service to include all social classes for it to
have a wider reach and a democratic character. Within this same line, the need of
promoting a civilian commitment on security matters was remarked.

Enforcing the military institution and providing professional training for its members
is a part of the consolidation of the State as a whole; these are basic tools for the
preservation of democracy. These processes are not opposite to the search of a
negotiated solution; on the contrary, they are fundamental to recover the legitimate
use of force and to open the path towards a peace process.

A reflection was made on the importance of evaluating the agenda designed by the
U.S. and adjusting it, as much as possible, to the interests of the region. It must be
taken in account that the emphasis made by the U.S. might not be useful or
convenient for Colombia.

On a sub-regional scale analysis, it was first stated that Colombia endures a
complex internal conflict involving several actors, which has produced one of the
biggest humanitarian crisis in Latin America. The domestic dynamics of the conflict,
particularly its growth and degradation, has had a significant impact in the political
and military relationships with the neighboring countries. The collateral effects of
the armed confrontation, that is its consequences beyond national frontiers, is a
proven fact. Also, the place Colombia has in the international chain of illegal drugs
production puts a spotlight of concern and attention on the country.

It was asserted that Colombia ought to do an important effort to prevent the conflict
from overflowing its frontiers. It was thus affirmed that, in order to avoid a
polarization and militarization of the relationships among states, which could lead
to an internationalization of the conflict, it is mandatory to take preventive
measures. Specifically, it is advisable to take measures to increase mutual trust
and inter-state security in order to establish early alert mechanisms to avoid
unwanted confrontations between Colombia and the neighboring countries. Also, it
would be important to create a multilateral bureau to assume the leadership on this
issue as a pre-active mechanism to reduce tensions and prevent or neutralize
eventual conflicts.

In regard to the view of Colombia as a threat for regional security, it was asserted
that in real terms that would imply will and ability to cause harm, premises that do
not occur in the Colombian case. Still, well-founded concerns remain over the
weakness, and in some cases absence, of the State and its institutions in certain
regions, particularly in bordering zones, and over the difficulties to exercise an
efficient monopoly of the legitimate use of force. However, it was made clear that
Colombia is far from being a “failed state”.

An analysis on the possibilities of the application of “external solutions” lead to
affirm that such solutions are not viable nor convenient. The Colombian
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government, as much as Latin American countries, has been emphatic in
proclaiming that a military intervention in the country would be inappropriate. The
U.S. also seem unwiling of a direct intervention; neither do international
organizations visualize a solution of this kind. It was emphasized that in the
international political scenario a direct military intervention is not seen as an
acceptable option. Other kinds of intervention are encouraged to protect, by
democratic means, what seems to be desirable for society.

When discussing regional security matters, it was affirmed the existence of a
‘mixed bag’ of responses from the different countries. For instance, even though
Brazil gives particular attention to the Amazonian Colombo-Brazilian frontier,
afflicted by the traffic of drugs and arms, this country does not consider regional
security matters, seen as a whole, as a priority in its security agenda. For Ecuador,
the border with Colombia —where considerable traffic of explosives, ammunition
and supplies for drug production takes place— is a priority for the armed forces;
even more so given the incursions of the FARC into Ecuadorian territory.

In Panama, even though insurgent and paramilitary activity has caused
considerable harm and deaths in the scarcely patrolled frontier zones, the armed
forces of the country have serious difficulties to handle this matter with the
resources available. In Peru, regional security matters are a main concern and are
most likely to raise national interest. The situation in Colombia is a source of
concern for Peruvians.

Venezuela has included the frontier with Colombia in its main security issues. Co-
operation in regional security matters is at the same time limited by the continuous
messages the Venezuelan government receives from Washington. Colombia is
central for Venezuela’'s security politics. On the guerrilla issue, ambivalence and
pragmatism are the predominant trend among some sectors of the Venezuelan
military forces.

It was affirmed that even though Colombia does not considers itself as a threat to
its neighbors, they do regard the country as a problem. Also that neighboring
countries are a factor of Colombia’s security, so long as illegal activities in those
countries feed the internal conflict. It was made evident he need to build strong,
integral relationships with the neighboring countries, acknowledging shared
problems and looking for joint solutions.

The need of acting conjointly to define a regional security agenda was pointed out,
together with the importance of advancing proposals to make effective the
treatises, agreements and mechanisms for regional co-operation to prevent them
from becoming, as it is now happening, merely formal documents.

Emphasis was made on how bilateral efforts to address these issues are not

enough and that multilateral actions are required (conducted by regional groups,
for example). For this, an appeal was made for the creation of an ad-hoc
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committee of the highest level to address the problems and define common goals.
Also, the inclusion of all regional actors was considered desirable: “more
globalization, more multilateralism”.

About the Colombia Plan it was said that it has shown limited capacity to effectively
articulate itself with wider efforts. These limitations make it unlikely to become a
decisive factor to change the logic of the internal conflict. Although it was said that
it is too early to evaluate its effectiveness, many participants had no doubts in
calling it a failure for they consider there has been no favorable results in the
destruction and substitution of crops, which is its main component. The fear that
the Colombia Plan would cause massive migration over the borders was said to
have been overestimated. Also, it was brought forth how the Colombia Plan has
reinforced the idea, mostly in Brazil and Venezuela, that the Colombian conflict
does represent a threat to the neighboring countries.

Attention was called to the need of devising strategies to involve not neighboring
countries that have shown their interest in co-operating but that deem the security
issue as untouchable. Remarks were made on the importance of involving the
European Union in the security issue without this having implications in the
specifically operative military field. The co-operation of the European Union will be
fundamental in topics like air clearance as an alternative to fumigations, assets
laundry, the lifting of financial secrecy policies, exchange of proofs, support for
combating paramilitaries, the social reconstruction of the country and backing for
institutional development. It was added that the scheme “U.S. war aid, Europe
peace aid” is an oversimplification and draws a false disjunctive.

On other matters, it was affirmed that even though the Colombia Plan has had a
direct effect in the growth of the Colombian armed forces, regional balance
remains safe and sound. Such growth does not worries Brasil or Peru, and, up to
now, has not raised any reaction in Panama or Ecuador. However, it does raise
concern in Venezuela.

Finally, it was said that the diversity and complexity of the described panorama
demands the construction of new opportunities in a context full of difficulties. For
this, it was pointed out as an important challenge to explore new options for co-
operation in security matters. This demands attention for the trends that somehow
have an effect on the action fields within international security matters, given the
new events and the ability to correct the spotted flaws.

The following were mentioned among the causes that explain the lose of
opportunities: the maintenance of self-referential geopolitics in the Andean area,
weakness to put into action the political discourse and the will to consolidate an
institutionalized peace, the lack of coordination and the institutional insufficiency in
security matters for the region within the global context and in organizations like
the OAS or the UN, distrust among Latin Americans and between Latin America
and the United States, the inertia of the prerogatives and spaces of the armed
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forces, institutional weakness and the lack of compromise to articulate the
statements in an inclusive mandate.



I. How the International Community Can Participate in Addressing the Armed
Conflict and the Peace Process.

Coordinator: Eduardo Posada Carb6. Members: Ana Guadalupe Martinez and
Augusto Ramirez Ocampo.

Introduction

When the crisis in January, 2002 - which anticipated the breakdown in
negotiations between the Pastrana administration and the FARC - appeared to
have been overcome, EI Tiempo published an inventory of what had happened,
plus a series of interviews with a number of the country’s leaders. According to
the report, “all those consulted mentioned international participation as a major
gain derived from the process.” ! One month later, when the breakdown in
negotiations with the FARC was announced, President Andrés Pastrana stated
that one of his administration’s achievements was having included “for the first time
in Colombian history, the entire international community in our peace process.”

What form did the international community’s participation take during the peace
process launched by the Pastrana administration? How might the international
community participate in the future, particularly during the Uribe administration?
Will it be in the interest of renewed negotiating efforts or with continuation or
aggravation of the armed conflict? These questions sum up the principal topics
discussed by the members of the work group. Their proposals are summarized in
the following paragraphs and contained in separate documents that answer a
series of questions on these topics, which were complemented by a discussion
held on March 23 in the city of Bogota®.  In addition to summing up the positions
of the group members and making additional comments, | would like to venture
some thoughts on aspects that | believe warrant more attention. | have also
included several bibliographic references that were helpful in preparing this report.

Before delving into the main topics, the group carefully examined some of the
conceptual elements that provided a general framework for the discussion: namely,
the nature of Colombia’s domestic conflict, a definition of the ‘“international
community” and the principles by which its involvement in Colombia’s problems
should be guided. This document begins, therefore, with the discussion of these
points.

1. The Nature of the Conflict, the International Community and the Principles
for its Participation

L« o quedejo lacrisis’ (The Aftermath of the Crisis), El Tiempo, January 21, 2002.
2 Arturo Garcia, Executive Director of |PF, and Juan Manuel Osorio also took part, in addition to group
members Ana Guadal upe Martinez and Augusto Ramirez Ocampo,
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1.1 Any attempt to define the nature of the Colombian conflict eventually has
deep-seated repercussions with respect to the “international community”. Defining
the conflict is clearly important if the state and society remain interested in actually
giving the international community more of a role in the search for a settlement. |If
there is no explanation of the conflict, or if the explanation is confusing, the
“‘international community” might make decisions in the wrong direction; that is,
contrary to what is supposedly the objective, or simply prefer to remain on the
sidelines.?

The members of the group agreed on the particular features of the Colombian
conflict; namely, its longevity and “deterioration” as a result of drug trafficking and
the other criminal activities perpetrated by the subversives. These are entirely
unrelated to any political motive for the conflict and are based only on a desire for
profit. This “deterioration” is also reflected in the proliferation of self-defense or
“paramilitary” forces, and in violations of human rights and international
humanitarian law. The group also referred to the territorial dimensions of the
conflict; that is, its expansion and impact on local power structures and its
international repercussions, since Colombia shares land and maritime borders with
a number of countries. Another outstanding feature is the predominantly rural
nature of the conflict. It is important to underscore the significance of this rural
component, in which the weakness of the state is clearly reflected.

Despite its political origins, we now have a conflict sustained mostly by what Paul
Collier refers to as the “economic agenda”, in which its nature is identified more
with “the silent force of greed” than the “loud discourse of grievance”.*

A more complete and precise understanding of the conflict implies an appreciation
of Colombia’s democratic condition. Naturally, the guerrillas say no such condition
exists, however they definitely are not fighting a dictatorship. Without denying its
shortcomings and problems, the Colombian state is a complex structure based on
a system of electoral representation that confers limited mandates to those who
temporarily hold power in the various branches of government.

“Our democracy,” said Jesus Antonio Bejarano, “is not the best of all possible
democracies, but its levels of legitimacy cannot be equated with those of the
guerrillas.” He also warned about “the false game of illegitimacy”, which tends to
place the guerrilas and the state on the same level of illegitmacy.® The
propensity to do so was evident among some opinion makers during the recent
crisis and is often echoed in the certain international circles where the conflict in
Colombia is defined as a struggle between two equally illegitimate forces that are
equally guilty of victimizing so-called “civil society”.

3 See Michael Ignatieff’s book The Warrior’s Honor. Ethnic War and Modern Conscience (London, 1999).

4 Collier, Paul. “Doing Well Out of War: An Economic Perspective” in Mats Berdal and David Malone, Eds.
Greed and Grievance. Economic Agendasin Civil Wars. Boulder and London, 2000. Pg. 101.

® Bgjarano, Jesis A. Una agenda para la paz. Aproximaciones desde |a teora de la resolucién de conflictos.
Bogota, 1995, pg. 138.
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The group members underscored the enormous complexity of the Colombian
conflict in their written replies and during the discussion. Yet, regardless of how it
is defined, the conflict is not foreign to the interests of the ‘“international
community”. As Augusto Ramirez Ocampo noted, it involves three important topics
on the world agenda: the war on drugs, defense of human rights and international
humanitarian law, and environmental protection.

The attitude of the “international community” will depend on how the conflict is
defined. Therefore, different definitions will spawn different formulas for finding a
solution. If, as stated by the United States Assistant Secretary for the Western
Hemisphere, “there are no insurgents” in Colombia,” only “criminals and terrorists
financed by the drug traffic,” ® the policy to follow will perhaps be very different from
the one suggested by the Secretary General of the United Nations. In a statement
issued on February 21, he said: “Colombia’s 40-year conflict will only be resolved
by a negotiated solution that addresses its deeply social and political causes.”’
The “international community’s” attitude would also be different were the opinion
expressed by United States Representative Serrano to predominate. “I don’t know
who the good guys are in Colombia,” he said®  This line of thinking has gained
force with some opinion makers.

Before trying to resolve what is a complex topic from any angle, he message of
the discussion on the nature of the conflict should be that the state and society
must be clearer and more consistent in their narrative of the conflict, if the
“international community” is to understand it better.

1.2  The “international community” is a vague and general concept that must be
defined as well. ° A minimalist notion would identify it with states,
intergovernmental institutions and inter-state organizations such as the United
Nations. The contemporary notion now in vogue is rmuch broader and includes
non-governmental organizations (NGOs), whose international role is becoming
more and more prominent!® (The Union of International Associations, a UN
affiliate, recognizes 14,500 NGOs. Nearly 13 percent of all international aid to
developing countries is channeled through NGOs™?).

The members of the group endorsed an even broader definition, one that includes
international public opinion as well as states, intergovernmental institutions and
NGOs. The relatively important bearing public opinion has on foreign policy

® “En Colombiano hay insurgentes’, El Tiempo, March 14, 2002.

"« A Statement Issued by the Office of the Spokesman for Secretary General Kofi Annan,” February 21, 2002.
8 A statement made at a hearing of the Justice Subcommittee of the House of Representatives Appropriations
Committee March 6, 2002.

®“Theinternational community is not monolithic... Thereis no international community,” warns Fernando
CepedaUlloa. See“Existe una politica de la Unién Europea hacia Colombia?’ a position paper presented at
the IDB-IHEAL Seminar held in Parison March 19-20, 2002.

19 Brown, Michael. The International Dimensions of Internal Conflict. Cambridge, Mass., 1996, pg. 603.

1 Jett, Dennis C. Why Peacekeeping Fails. London, 2001. pg. 9.
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decisions in western democracies definitely warrants consideration. Several
authors refer, for example, to the “CNN effect” on the public’s attitude in the
industrialized countries. After being subjected to televised reports on a conflict or
humanitarian disaster in some “far off” corner of the world, people begin to call for
“something to be done”. Naturally, it would be an exaggeration to suggest that the
so-called “CNN effect” determines the course of foreign policy. However, as
warned by a former US Secretary of State, it “is driven more by the daily events
reported on the TV than it used to be.”*?

A definition of the “international community” that incorporates both its formal and
informal elements, public opinion included, seems to be the most appropriate. This
poses even greater challenges to Colombian diplomacy, as will be discussed later.
However, according to Ana Guadalupe Martinez, this definiton must not be
incompatible with the need for us to be more specific when referring to the
“international community”. In other words, the international agents who are most

relevant to the Colombian situation must be identified clearly. Individual
references - whether to certain countries, intergovernmental institutions or NGOs -
can be more useful than vague allusions to the “international community”. This

allows, among other things, for identifying various interests and, therefore, various
forms of possible participation Colombia by the “international community”.

1.3 The benefits of involving the “international community” in the search for a
solution to the Colombian conflict are apparently unquestionable. There seems to
be a considerable degree of national consensus on this point, ** with which the
members of the group agree. According to Augusto Ramirez Ocampo, this
participation is “fundamental” to ensuring the credibility and seriousness of peace
processes and to following up on the obligations outlined in peace agreements.
“Without the presence of a strong third party,” said Ana Guadalupe Martinez, “a
conflict with the dimensions and complexities of the one in Colombia is impossible
to resolve.” Accordingly, international participation appears to be both convenient
and necessary.

Given its already irreversible presence and the international components of the
conflict, such as the global nature of the drug traffic, it may be too late to address
the question of whether or not international participation in the search for a solution
to the Colombian conflict is appropriate, Nonetheless, the warning by certain

12 1 bidem. Op.cit. No. 11, pg. 29. Also see Mayall’ sintroduction in: Mayall, James. The New Interventionism
1991-1994. United Nations Experience in Cambodia, Former Yugoslavia and Somalia. Cambridge, 1996.
pg. 2. Seewhat Tim Allen hasto say about exaggerations of the media’ simpact on foreign policy.
“Perceiving Contemporary Wars” in: Allen, Tim and Seaton, Jean. The Media of Conflict. War Reporting

and Representations of Ethnic Violence. London and New Y ork, 1999. pg. 38-39.

13 press coverage during the critical daysin January and February is proof of thisfact. Also see Tirado Mejia,
Alvaro. “El papel delacomunidad internacional en el proceso de paz.” In: Cepeda Ulloa, Fernando.

Haciendo paz. Reflexionesy perspectivas del proceso de paz en Colombia. Bogota, 2001. pg. 204 and
thereafter.
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authors should not be ignored: international participation, including humanitarian
aid, occasionally prolongs rather than placates a conflict.'*

It is also wise to acknowledge the limitations inherent in any participation by the
“‘international community “ in matters not its own. As Malcolm Deas observed, few
foreigners “are interested in the fate of the country, and even fewer know it well.”
In his opinion, foreigners (i.e., the “international community”) “are neither capable
nor willing to contribute as much as is expected to solve the country’s problems. In
the best of cases, they can do little more than help. They cannot, however, replace
nationals in their efforts.”®

The members of the group warned the effectiveness and appropriateness of
participation by the international community in the search for a solution to the
conflict would be subject to conditions. According to Augusto Ramirez Ocampo,
the role played by the international community in negotiations must : (1) have
moral authority; (2) be neutral; (3) possess sufficient logistic capacity; and (4) have
a field of action clearly established, in writing: facilitator or mediator, arbiter, or
testimonial, or simply good works. He also believes he international community
can, in no way, “become a negotiator in replacement of the parties.”

Ana Guadalupe Martinez listed some of the principles to guide international
participation: (1) direct involvement in all matters that enhance respect for human
rights and observance of international humanitarian law; (2) help in strengthening
democratic institutions and government control throughout the country; and (3) a
better understanding of the characteristics of regions where the conflict is
particularly intense. This will help to define special policies on participation and the
means for their eventual application.

There are no models for ideal participation by the international community in the
armed domestic conflicts that have multiplied since World War 1l. This, however,
does not imply that other experiences should be ignored. As noted by Augusto
Ramirez Ocampo, those in Latin America would be the most relevant to the
Colombian situation, although he also suggested taking a look at the experiences
in Northern Ireland, South Africa, Angola, Mozambique and Sierra Leone.

14 “| nept intervention can prolong wars by preventing one side from prevailing (...) Interveners can also
exacerbate conflict by pursuing internally inconsistent strategies.” A quote from Snyder, Jack and Jarvis,
Robert. “ Civil War and the Security Dilemma’” in: Walter, Barbara and Snyder, Jack. Civil War, Insecurity

and Intervention. New York, 1999. pg. 27. Several authors also suggest humanitarian aid and peacekeeping
forces can prolong war. See observations: Ibidem. Op. cit. No. 11. P. xvi and 56; and King, Charles. Ending
Civil Wars. Adelphi Papers 308: London, 1997. pg. 55.

15 Malcom Deas. “Unaislarodeada de consejos’. Cambio. January 27, 2002. Thefollowing is his advice:
“Don’t think the presence of foreigners can produce miraculous agreements at the bargaining table. Don’t be
so eager for programs and aid. In life, it is sometimes better, cheaper and quicker for you to pay the bill.
Oftentimes, what outsiders offer is more advantageous for them than for the recipient.”
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Ana Guadalupe Martinez believes other experiences can be particularly helpful
when it comes to identifying differences more than similarities. For example,
references to the Salvadoran peace process can provide some important lessons.
Among the many features distinguishing it from the Colombian case, the following
were emphasized as being particularly important. a questioned government whose
institutions had little or no legitimacy, international solidarity with the guerrillas, who
had a networks of activists abroad; extensive grass-roots support for a guerrilla
organization that had not lost sight of its political objective; clarity as to the aim of
negotiations being disarmament and incorporating the guerrillas into a reformed
political system; and the decisive presence of the “international community” in
negotiation and verification of the agreements. According to Martinez, if the
“‘international community” is able to provide a measure of financial and technical
support for observance of the agreements in a negotiating process, “it teaches,
learns, audits and contributes resources in a peace process.”

. The International Community and the Pastrana Peace Process

21 As Fernando Cepeda Ulloa noted in a recent position paper, the
“‘international community” has not been absent from Colombia’s efforts to reach
agreements with guerrilla organizations over the last 22 years.'® The most recent
events leading up to the Pastrana initiatives occurred during the previous
administration, even though there was no official peace process at the time. In his
last address to Congress, then President Ernesto Samper indicated the
“international community” must “not be excluded” from the search for peace.
“Although the problem will have to be solved in a Colombian way, by Colombians,
the participation of the international community is indispensable.”

During the Pastrana administration, this participation took a qualitative leap,
reaching unprecedented proportions in terms of accompanying negotiations, a
growing presence, and increased financial contributions. On June 8, 1998, during
the presidential campaign, candidate Andres Pastrana outlined his plans for peace
in a document that underscored the importance of “international participation” in
every stage of the process, not only to help set the stage for negotiations, “but to
propose understandings that could encourage negotiations, to witness to
commitments and to verify their fulfillment.”*’

Once in office, President Pastrana undertook what came to be known as
“diplomacy for peace”. He defined this as a policy to secure “ support from the
international community for the peace process, including political backing, financial
cooperation and technical assistance.”® According to Augusto Ramirez Ocampo,
“diplomacy for peace” involved two fundamental tasks: (1) “recovering the prestige,

16 | bidem. Op. cit. No. 9.

17 «Unapoliticade paz parael cambio.” Bogota, June 8, 1998. In: Office of the President of Colombia
Hechos de Paz, Bogota, 1999. Vals. V-VI, pg. 34.

18 « Address given by President Andres Pastrana at the French Institute of International Relations.” Paris,
January 22, 2001.
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credibility and, in some cases, the very existence of Colombia’s image abroad; and
(2) trying to internationalize peace, not war, as part of a permanent national policy
on peace.” This policy met with resistance in a variety of sectors, where there was
skepticism about “internationalizing” peace. In other words, the initiative implied
general advocacy - even with the guerrillas - to convince people of its advantages.
At this point, it is important to mention a paradox of the Colombian peace process:
contrary to what seems to be the universal norm, it is the state and not the
insurgency that is most interested in involving the “international community”. At
any rate, as Ana Guadalupe Martinez observed, the “idea that international
participation in the peace process is both necessary and useful has been
reinforced” in recent years. Even those who were most critical of the peace
process, such as then presidential candidate Alvaro Uribe Vélez, acknowledged
that “ President Pastrana’s biggest success was having secured international
support for the peace process.”®

2.2 “Diplomacy for peace” branched off in several directions, according to the
different aspects of the conflict, the course of negotiations and the international
agents involved. Growing participation by the international community in the
search for a solution to the Colombian conflict has taken a variety of forms, via
different means and different actors. This is not the time or place for a closer look
at how this participation evolved in recent years. However, it is important to
mention the most predominant forms of participation by the leading players.

In terms of Colombia’s foreign policy, the priority was on rebuilding relations with
the United States, which had been seriously undermined during the previous
administration. This effort resulted in a sizable package of US aid (confused with
the controversial Plan Colombia): initially US$1 billion and earmarked largely to
modernize Colombia’s military for anti-narcotics operations. This assistance was
supplemented with other funds from the so-called Andean Regional Initiative. After
the breakdown in negotiations with the FARC and based on the new anti-terrorist
policies adopted after September 11, the United States Congress debated the
possibility of using anti-narcotics aid to help fight the guerrillas. The Bush
administration has also asked Congress to approve US$98 million in aid to help
Colombian authorities protect the country’s oil pipelines against guerrilla attack,
plus another US$35 million for other anti-terrorist activities°.

The United States backed President Pastrana’s efforts to negotiate with the
guerrillas, but has stayed out of the country’s peace efforts. At a meeting in
Costa Rica in December 1998, there was an attempt to establish contact between
members of the US State Department and the FARC. However, any intention in
this direction ceased to be viable after the assassination of three American Indian
activists at the hands of the FARC in March 1999.

19 | nterview with Oscar Collazon in: Collazos, Oscar. El poder para quién. Serpa, Sanin, Uribe, Garzony
Betancourt responden. Bogota, 2001. pg. 270.

20 The debate in Congress was ongoing at the time this document was written. See “US Seeks End to
Limitationson Aid.” The Washington Post, April 10, 2002.

29



Therefore, United States participation can be understood as institutional and
“strategic” assistance of a predominantly military and technical nature, along with a
significant measure of social assistance?’. Critics of United States aid point to the
possibility that it might intensify and aggravate the conflict. Yet, it is difficult to
visualize any serious prospect for peace without a correlation of forces to persuade
the guerrillas of the advantages of negotiating a settlement in which they would lay
down their arms.

The European Union (EU) has played a very different role compared with the
United States. The EU takes an opposite view of how to combat the drug problem,
and has distanced itself from “any military initiative associated with Plan
Colombia”.?? It agreed to implement a European program in support of the peace
initiative, specifically with respect to defense of human rights, the fight against the
causes of violence, and protection of the environment.?®> EU political support for
peace efforts with the FARC - up until the breakdown in talks - and with the ELN
has been voiced clearly in numerous statements. These cited negotiation as the

only alternative and expressed a desire that peace be adopted as a “state policy”.
24

A group of EU countries served as facilitators in an attempt to create a climate of
trust between the parties. For example, they hosted a tour for representatives of
the FARC and the Colombian government to visit several European countries. 2°
The European Commission was part of the so-called Support Group for the Peace
Process in Colombia and EU member states were on the Facilitating Committee for
negotiations with the FARC and among the so-called “friendly countries” in talks
with the ELN.

Specific participation by the “international community” in the various processes for
peace in Colombia has had both formal and informal components. Countries such
as Venezuela, Germany and, more recently, Cuba have helped to facilitate
meetings between the ELN and representatives of the Colombian government and
civil society. The “international community” became officially involved in
negotiations with the ELN on June 22, 2000 when the Commission of Friendly
Countries was created. Its members are France, Spain, Norway, Cuba and

%1 For avaluable summary that chronologically distinguishes the various stagesin the role played by the
United States, see Ibidem. Op. cit. No. 9.
22 « Communication from Mr. Patten and Mr. Nielsen to the Commission.” Brussels, October 12, 2000.
23 « p Statement by the President on Behalf of the European Union at the Second Meeting of the Support
Group for the Peace Processin Colombia.” October 9, 2000.
24 For areview of this European demand, see Ibidem. Op. Cit. No. 9. A critique of the notion of a“ state
peace policy” can befound in: Posada Carbd, Eduardo, Deas, Malcolm and Powel, Charles. La pazy sus
E)ri ncipios. Alfaomega S.A.: Bogota, May 2002.

® See: Office of the President of Colombia. Hechos de paz. Un recorrido por Europa construyendo la paz.
Bogota, 2000. Val. XIlI.



Switzerland. Initially, this group was assigned tasks that involved “accompanying

the process, conciliation, verification and humanitarian efforts”.?®

The international community’s involvement in negotiations with the FARC began to
take shape with the so-called Los Pozos Agreement, when the parties agreed to
invite “a group of friendly countries and international organizations to become
familiar with the status of the process and its development, so as to encourage
their collaboration.” Some 25 countries, along with the Vatican State, the
European Commission and the Special Delegate of the United Nations Secretary
General, comprised what was known as the Support Group for the Peace Process.
Colombia’s Minister of Foreign Affairs, Guillermo Fernandez de Soto, called it “a
momentous invitation from the Colombian government to involve the international
community in Plan Colombia and, particularly, in all that concerns Colombia’s
institutional build up and the peace process.”?’

This participation did not become official until March 8, 2001 at a meeting held in
the demilitarized zone with ambassadors and representatives of more than 26
countries. The following day, a ten-nation facilitating commission was created to
“propitiate development of the process and a negotiated solution to the conflict, at
the request of the parties.”® Comprised of Canada, Cuba, France, Italy, Mexico,
Norway, Spain, Sweden, Switzerland and Venezuela, the commission was to be
part of an even broader support group.

After the crisis in January 2002, there was another official step to involve the
international community: an “agreement on national and international efforts to
guide negotiations” was signed on February 7. It appealed to the Facilitating
Commission, the adviser to the UN Secretary General and the Catholic Church in
Colombia to provide negotiators with “permanent guidance and the benefit of their
good offices.” Among its tasks, the Facilitating Commission was to assist and
participate actively in meetings between the negotiating parties, to offer
recommendations at their request, to help overcome obstacles, and to explore
means for the international community to support any agreements reached.?

As indicated earlier, this is not an exhaustive description, however, it does serve to
illustrate the variety of actors and different ways the international community has
participated in efforts to resolve the Colombian conflict. Other forms of involvement
observed increasingly in recent years would have to be included as well, such as
humanitarian assistance provided through organizations such as the International
Committee of the Red Cross and the United Nations Commission for Refugees,
human rights protection afforded through the United Nations office or organizations

26 See “Hechos de Paz. Proceso de paz con el ELN”. www.presidencia.gov.co.
27 Interview in: Cambio, June 26, 2000.
28 See “Hechos de Paz. Participacion de laComunicad Internacional,” www.presidencia.gov.co.

29 « A cuerdo sobre acompafiamiento nacional einternacional alamesa.” Office of the President of Colombia
Ancol. February 7, 2002.
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such as Amnesty International and Human Rights Watch, and development efforts
undertaken through institutions such as the Inter-American Development Bank.*

2.3  On a number of occasions, the government expressed its intent to give the
“‘international community” an active role in the peace process. Clearly, in
negotiations with the FARC, the primary role of the “international community” was
that of a “facilitator” or provider of “good offices”. In other words, it did “no more
than help to involve the parties in direct talks.”!

However, during the January crisis, which preceded the breakdown in the peace
process, representatives of the international community came close to being
mediators in the effort that led to negotiations being renewed on January 20, 2000.
Even so, Ambassador Julio Londofio Paredes claimed their involvement was little
more than a question of “good offices.”* At any rate, the most insistent clamor
during the days of the crisis was for a third mechanism, specifically international
mediation, which will be discussed later.

24 On the whole, the “international community’s” involvement in negotiations
with the guerrillas has been, in the words of Augusto Ramirez Ocampo, “highly
disorganized. Limits and means of action were lacking, as was a pre-established
project or scheme to rank the participating countries by interest groups.”  This
disorganization “prevented possible scenarios for guidance from being used.”
Nevertheless, Ramirez Ocampo says the international community’s involvement in
talks with the ELN has been “much better planned and executed.”

A more profound stocktaking than ours is necessary to examine the various actors
or agents involved and how they performed their particular roles. For example, as
suggested by Ramirez Ocampo, the effect of participation by neighboring countries
must be gauged carefully for a clear frame of reference. Although participation by
the group of friendly nations has been outstanding, it does have a number of “voids
and imperfections born of collective improvisation.” Coordination of the Facilitating
Committee should not be a revolving task.

Specifically, it is important to take stock of what the United Nations has done, both
in terms of the fundamental role it appeared to play, as well as the expectations
concerning its participation in any future negotiations. With some fourteen
programs being carried out by its agencies in Colombia, the United Nations has a
“considerable” presence in the country. Perhaps the most important innovation
with respect to the peace process was the involvement of one of the Secretary
General's special advisers: first Jan Egeland, and later James Lemoyne®. Their

30 See Jan Egeland’ s remarksin his position paper published by the WoodrowWilson International Center for
Scholars. The Peace Processin Colombia and USPolicy. Washington , 2000, pg. 78.

31 Barridge, G.R. Diplomacy. Theory and Practice. Basingstoke, 2002. pg. 188.

32 See statementsin “Mediacion: el asbajolamanga” El Tiempo,January 20, 2002.

33His presence is Colombiais not the result of a“formal mandate” from the United Nations, but the “good
offices of the Secretary General.” See the interview with Jan Egeland in Semana. August 2001.
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work -"initially discreet, but always effective,” according to Augusto Ramirez
Ocampo - has yet to be examined in detail.3*

At times, this “ discreet” role became more prominent. In August 2001, when Jan
Egeland publicly expressed his support for renewal of the demilitarized zone, he
said the search for a negotiated end to the armed conflict must become “state
policy”, and called for “another well-organized negotiating effort with the
participation of the international community.”® Early in 2002, James Lemoyne
played an important role in the arrangements that led to the January 20
Agreement. Initially acclaimed by the public, his involvement later came under
some criticism. %

The group’s members agreed the ambassadors were somewhat too prominent at
the end of the process, when a more discreet stance would have been preferable.
However, part of the reason is the way the process was designed. Another factor
was having agreed to negotiate with the guerrillas “in front of the entire country,” a
process in which there was a general lack of discretion. In the opinion of Ana
Guadalupe Martinez, the international community should have been less tolerant
of the violations of international humanitarian law during the course of the process.

25 In spite of these observations, the members of the group believe the
“international community’s” participation in recent years in the search for a solution
to the armed conflict has been positive. “Diplomacy for peace” received
considerable support in and outside Colombia. Important progress was made
towards modernizing the armed forces. Above all, as Ana Guadalupe Martinez
says in her conclusions, the state gained what may have been unprecedented
levels of international legitimacy for the use of force “as the starting point for
rearranging the process”.

3. Future Scenarios

3.1 The members of the group agreed that further participation by the
“‘international community” in the search for a solution to Colombia’s armed conflict
is irreversible and advantageous.  The dominant climate of public opinion in
Colombia is favorable to increased involvement; 3’ the same can be said of

34 Seethe analysis by FeranndoCepeda. Ibidem, Op.cit. No. 9.

35 «“Declaracion de Jan Egeland”. Bogota, August 21, 2001; “Colombiano es caso perdido”. El Espectador.
August 30, 2001; and hisinterview in Semana. August 2001.

3 The efforts of Leymoyne and the ambassadors of the friendly nations were well received. “Laterceria.”
Semana. January 20, 2001. However, several dayslater, D’ Artagnan was one columnist who expressed
serious reservations. El Tiempo. Also see Fernando Cepeda s observations. Ibidem. Op.cit. No. 9.

37 See, for example, the editorial s published in El Tiempo and EI Colombiano on January 10 and 13, 2002,
respectively. All the magjor presidential candidates commented positively on the international community’s
participation, although with widely different approaches. However, thisis not the place to discuss these
differences. See, for example, Horacio Serpa’ s speech announcing his candidacy. El Tiempo, October 27,
2001; the interview with Alvaro Uribe, Pais (Madrid), January 19, 2002; and Noemi Sanin’s speech to the
ANDI Assembly in Cartagena on August 16, 2001.



important sectors of international public opinion that are interested in the country’s
fate.

It is difficult to imagine talks being resumed with the FARC during the Pastrana
administration. Ana Guadalupe Martinez believes the time should be used to
rebuild the objectives of a future peace process; that is, demobilization and
reinsertion of the guerrillas, and to redefine the entire scheme of negotiations with
absolute clarity. In the eyes of the “international community”, the state is
"legitimate in its use of public force to combat ‘those responsible for violence”, and
must protect this legitimacy by performing its role with due respect for human
rights” and by distancing itself completely from any ties with the “paramilitaries”.

We are not faced with a simple alternative between “peace and all out war”. The
idea would be to establish a “correlation of forces” for to a return to the bargaining
table®. The possibility of an escalation of the fighting makes the topic of respect
for international humanitarian law and human rights even more relevant,
particularly in the eyes of public opinion worldwide, including the United States.
According to Augusto Ramirez Ocampo, an agreement on international
humanitarian law could be the path back to negotiations with the FARC. An
agreement of this type, accompanied by a truce, might be possible with the ELN
during the current administration.

3.2  The likelihood of a new peace process with the FARC anytime in the near or
distant future and the continuity of negotiations with the ELN necessitates serious
thought about what role the international community would play, under what
arrangements and who would be involved. The procedure for this participation, as
August Ramirez Ocampo observed, would have to “be agreed on and strategically
organized sufficiently in advance,” if its contribution is to be more than a reaction to
events as they occur. Its “sphere of action” must be defined with precision.

During the crisis in January, for example, ElI Tiempo and other influential voices of
national leadership suggested “recognizing the need for an international
mediator”.® At the same time, groups in “civil society” were asking for “permanent
means of international facilitation to make continuity of the process viable.”* In
diplomatic circles, “facilitation” and “good offices” are something very different from
“mediation”. While the function of the first is more limited, as noted earlier, with
“mediation,” a third party “searches actively for a settlement. This implies drawing
up an agenda, summoning and chairing sessions, imposing solutions and
employing threat.”**

38 Ana Guadal upe Martinez noted how, at times of extreme crisisin El Salvador, direct dialogue between the
parties ceased for ayear, until a“framework agreement” was devel oped.

39 «Por un pais en paz.” El Tiempo, January 20, 2002.

40 A" communiqué published in El Tiempo on January 12, 2002.

“1 |bidem. Op.cit. No. 31. C. 11 and pg. 188. Also seetheintroduction in: Touval, Saadiaand Zartman,
William, International Mediation in Theory and Practice.Boulder and London, pgs. 7-17.
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According to Berridge, the “ideal mediator” must be perceived by both parties as
“impartial’, have “effective power”, be able to lend continuous and systematic
attention to the dispute, and have a strong incentive to reach a lasting peace. *?
He also believes “single mediation, albeit assisted by ‘friends,” is better than
simultaneous multiparty mediation.”*® Just as there is talk of the “ideal mediator,”
some authors have tried to identify the best time to resolve a conflict through
mediation. Naturally, mediation is possible by means of an agreement between
the adversaries in the conflict. Once produced, it transforms the negotiating

structure “from a dyad into a triangle”.**

These considerations are not intended to spark an exhaustive debate on mediation
at this point, but © indicate there is considerable literature on the subject, based on
a variety of experiences with lessons which should not to be ignored. As a tool,
international mediation is winning the favor of public opinion.*® However, it is
important to know just what international mediation entails for the country and,
above all, when and how it should be undertaken to ensure success. Until now,
there seem to be more general and vague appeals for “international mediation”
than specific proposals.

3.3  An institution mentioned frequently for the role of mediator is the United
Nations. For example, during the crisis in January a committee of French scholars
spoke of the need for “authentic international mediation under the auspices of the
United Nations, with the participation of “friendly countries” and the Latin American
nations.”*®  There are all sorts of suggestions as to the role the United Nations
could play in helping to resolve the Colombian conflict. Some are highly general,
such as those - in the words of El Colombiano - that regard “permanent
intervention” as “essential”;*’ others are more specific requests for the presence of
a UN peacekeeping force (the “blue helmets”).

However, according to Augusto Ramirez Ocampo, “the presence of armed UN
‘blue helmets’ in Colombia is just as unfeasible as the presence of foreign armed
forces.” Although Ana Guadalupe Martinez also agrees the presence of a UN
security force is not viable in the short term, she does believe a “multinational
military force” might be required at some point to implement an eventual peace
agreement. Ramirez Ocampo suggests eventually having unarmed “blue berets

“2 | bidem. Op.cit. No. 31, pg. 197 and thereafter.

“3 | bidem. Op.cit. No. 31, pg. 200.

4 |bidem. Op.cit. No. 41, pg. 10.

45 While a candidate, Alvaro Uribe proposed - in item 41 of his democratic manifesto- that “international
mediation in the search for dialogue with violent groups must inevitably start with ahalt in terrorism and an
end to the hostilities.” In hisvictory speech on May 26, as president elect, he reiterated his proposal by
saying “first thing tomorrow, we will begin to appeal for international mediation, with a specific purpose and
aspecific mandate, which isto establish talkswith groups operating outside the law, based on ahalt in
terrorism and an end to hostilities.” www.EIl Tiempo. Com. May 27, 2002.

46 A communiqué published in El Tiempo on January 14, 2002.

47« ;Un frenazo, o un salto al vacio?. El Colombiano, January 13, 2002.
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for verification purposes, as provided for in the Havana Agreement”. However, any
decision in this respect would “require an agreement between the parties”.

Perhaps it is worth mentioning that international optimism generated by the “blue
helmets” at the start of the 1990s has been dampened somewhat by the results of
their operations. In spite of the unquestionable success of UN nvolvement in El
Salvador®®, the negative outcome of other experiences, as in Bosnia, Rwanda,
Angola and Somalia®®, suggest at least the need for serious thought about the
appropriateness of such intervention (multi-faceted by definition) and how it could
be employed. Some authors even go so far as to suggest the United Nations “is
not the best mediator™®.  Again, far from being conclusive, these observations

only point to the need for further discussion on the matter.>!

According to Augusto Ramirez Ocampo, the United Nations should play a “discreet
role in the months ahead, while processing and evaluating its assignment to date.
It should form a small Colombia office in its political division and maintain contact
with the parties, while keeping a genuinely “low profile”.”

34 The work group agreed on the importance of continuing to receive
diplomatic support from so-called “friendly nations”. Yet, Ana Guadalupe Martinez
warned “assemblies and negotiating meetings with ambassadors present further
complicate the scenario.” Both group members also agreed that fewer countries
should be involved, so as to make diplomatic support more operational. The ideal
group, according to Augusto Ramirez Ocampo, would be comprised of the United
States, Spain, France, Sveden or Norway, Cuba and Mexico. Nevertheless, as
Ana Guadalupe Martinez pointed out, it is difficult, if not impossible to imagine
Cuba and the United States sitting down at the same table as “partners” for peace
in Colombia.

Both group members emphasized that involving neighboring countries in this type
of diplomacy does not seem wise. Ana Guadalupe Martinez said their participation
could lead them to be “trapped by the logic of confrontation, if no obvious political
results are forthcoming.” The case of Venezuela under President Chavez, with his
apparent sympathy for the guerrillas and his repeatedly confused messages, would
be a good example of the difficulties inherent in active participation in the peace
process by neighboring countries. Augusto Ramirez Ocampo suggests a “special

“8 The successful Salvadoran experience has received considerable attention from the academic community.
See Stanley, William and Holiday, David. “Peace Mission Strategy and Domestic Actors: UN Mediation,
Verification and Institution Building in el Salvador.” International Peacekeeping. 4:2 Summer 1997. pp 22-
49,

%9 For more on Somalia, see Mayall. Ibidem. Op.cit. No. 12. On Angola, see: Ibidem. Op. cit. No. 11.

°0 | bidem. Op. cit. No. 11. pg. 181.

®1 However, it isimportant to emphasize that the members of the work group; that is, Ana Guadalupe
Martinez and Augusto Ramirez Ocampo, defended the convenience and benefits of United Nations
participation.



relationship” be forged with neighboring countries, which hopefully would involve
the Andean Community, along with Brazil and Panama.

3.5 These observations are relevant in the event talks are eventually resumed
with the FARC and if dialogue with the ELN continues. However, a realistic
approach calls for considering the possibility that the conflict will escalate,
particularly given the repeated acts of terrorism perpetrated by the guerrillas. This
scenario would suggest different responses from the “international community” to
Colombia’s dilemmas, and a different Colombian attitude towards the “international
community”.

The principle of combined world responsibility for the illegal drug problem suggests
the need for international cooperation in the search for a solution to this issue,
which has become key to continuation of the conflict. The direct link between the
drug traffic and a series of other problems demands a joint and multinational
approach. Augusto Ramirez Ocampo noted the international community “must
help to block the trade in arms and chemical precursors,” and is obliged to “aid
Colombia’s task by helping to locate the funds of illegal groups who are in contact
with the international financial community, and by continuing the fight against
money laundering.”?

After the events of September 11, escalation in the global fight against terrorism
introduces a new variable into Colombia’s relations with the international
community. With the FARC, the ELN and the AUC officially classified as
international terrorist organizations by the US Department of State, and by some
European nations as well, Colombia can and must be the object of international
solidarity in its fight to combat terrorism. At the time this report was written,
President Pastrana was in Washington D.C. to request an extension of US military
aid to deal with terrorism.

These demands for solidarity imply responsibilities for the country as well,
particularly when more attention to Colombian affairs from the “international
community” is to be expected. The world became less tolerant of terrorism after
September 11. This complicated the Colombian government’s position in terms of
sustaining unlimited negotiations with groups who use terrorist tactics. In fact,
Colombia’s commitment to the fight against terrorism is beginning to be questioned
in some circles in the United States, even within the Bush administration.>?

%2 Thisis one areawhere the international community can be most effective in the search for a solution to
internal conflicts. “Theinternational community can work together to ensure that the business of war
becomes increasingly unprofitable, especially in instances in which war profiteering has a substantial
international component.” King, Ibidem. Op. cit. No. 14, pg. 68.

53 See “Los Estados Unidos cuestiona compromiso de Colombia contra el terrorismo”: in El Tiempo, first
week of April 2002. For areply to thiscriticism, see “Guerray contradicciones’: in El Tiempo , April 13,
2002.
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Escalation of the conflict, as suggested earlier, makes firm observance of
international humanitarian law and defense of human rights even more relevant.
The serious and tragic situation of the internally displaced will force international
humanitarian agencies for refugees to focus added attention on Colombia.

3.6 Regardless of whether the eventual scenario is one of negotiations or a build-
up in the conflict, the task of Colombian diplomacy is enormous, given the
increasing presence of numerous representatives of the international community.
What the Pastrana administration has accomplished through “diplomacy for peace”
must be preserved. However, it is important to be clear about the challenges
posed to the country by more exposure to the “international community”.

One particular aspect to bear in mind is the growing role of non-governmental
organizations and public opinion within the “international community”. Colombian
diplomacy will have to do more to approach these sectors, possibly with greater
imagination.

Our task is not to discuss the issue of “perceptions,” which is the subject of another
group. It will suffice to warn of the need for a more dynamic style of diplomacy that
goes beyond traditional borders and inter-governmental organizations. Meetings
such as the one in San Jose de Costa Rica with NGOs in October 2000, or the
meeting organized with French students and professors in Paris in January 2001,
warrant more systematic follow-up.

Conclusions

The growing presence of the “international community” in the search for a solution
to the conflict being waged in Colombia seems to be an irreversible fact.
However, this does not mean that increased international participation in
addressing the armed conflict is benevolent in itself, much less a guarantee of
effective results.  Although the members of the group agreed this sort of
participation is convenient, and even fundamental under present circumstances,
they warn its effectiveness is subject to a number of conditions. Listed in these
conclusions are the issues suggested throughout the document to identify the
criteria that should guide Colombia’s policy on participation by the international
community.

A fundamental starting point when considering the possibility of increased
participation by the “international community” in resolving the armed conflict in
Colombia should be to describe the nature of the conflict more clearly. This is
not an academic proposal. The conflict is highly complex and continues to be
very confusing to the “international community”. Any definition of its nature
ultimately determines the terms of that community’s “engagement” with the
country.



A systematic stocktaking of President Pastrana’s efforts to “internationalize” the
peace process is an urgent necessity. The “international community” became
involved in these negotiations through a number of actors and arrangements,
all of which merit more careful examination, both individually and as a whole.
“Diplomacy for peace” had unquestionably positive results; namely, closer
relations with the United States, modernization of the armed forces and
increased recognition abroad of the state’s legitimacy. These are not minor
accomplishments. They must be preserved and constantly reinforced.
However, an initial analysis would also show the rather disorganized nature of
participation by the “international community”; it involved too many agents and
failed to maintain the low profile required by the situation. Any policy for the
future will have to be constructed on the balance of what was accomplished in
the last four years.

The “international community”, as such, does not exist. Any discussion on its
participation in Colombia should be broken down according to the actors or
agents who are directly involved with the country, such as the United States,
the European Union and the European countries, neighboring countries, inter-
governmental institutions such as the United Nations, organizations such as the
International Committee of the Red Cross and specific non-governmental
organizations. For example, the role of the United States has been very
different from that of the European Union, even in spite of the visible differences
among EU member countries. It is important to discuss how the participation of
both could be more coherent.

Preventing or containing any sign of so-called “regionalizataion” of the conflict is
a priority.  This calls for building a more special relationship with neighboring
countries. Nevertheless, it seems unwise to involve them directly in negotiations
with the guerrillas.

Up to now, the “international community” has participated mostly as a
“facilitator” of negotiations. Many sectors of opinion in Colombia have
suggested the need for a “third party” or “international mediation”. This is
certainly an option, but not one to be taken lightly. Its every implication must
be studied very carefully. If this path is favored, the mediator will have to be
chosen wisely. The decision on how and when to resort to mediation is also
crucial. “Mediation” is an important tool; if poorly timed or used inappropriately,
it will be another wasted opportunity with serious consequences for achieving a
negotiated settlement to the conflict.

The role of the United Nations merits special consideration, not only because of
the predominant part it has played in internal armed conflicts after the Cold
War, but also because of expectations in Colombia. Without ignoring the
importance of what the United Nations does, its efforts to solve internal armed
conflicts in other countries have produced mixed results: the successful
experience in El Salvador as opposed to the failure in Somalia and Angola.



Several authors have suggested the United Nations less than an ideal mediator
in intrastate conflicts because of the way it operates internally. This is not
intended to suggest that a role for the UN should be ruled out in advance, but
merely a warning about the danger of expecting too much. If the United
Nations were to play more of a part in Colombia, the effectiveness of its
presence would have to be guaranteed.

Increased participation by the international community must not be to the
detriment of national sovereignty, which the country must continue to defend
jealously. Intervention by foreign armies would not be unacceptable; nor does
the presence of peacekeeping forces (such as the UN “blue helmets”) appear to
be viable. However, the international trend in favor of “humanitarian
intervention” warrants special attention. It has become something of a “right” or
“obligation” for certain sectors, as observed in the report by the International
Commission on Intervention and State Sovereignty, “The Responsibility to

Protect”. >

Confronted with the breakdown in peace talks and the escalation of terrorist
activities at the hands of the subversives, Colombia must do more to cooperate
with the global fight against terrorism. In this case, the country could expect
cooperation from the international community, but must also be prepared to
meet its own responsibilities. An eventual return to negotiations with the
guerrillas would have to be in keeping with Colombia’s international
commitments to the fight against terrorism. At the very least, this implies
acceptance of international humanitarian law as a determining principle in any
future attempt at negotiations.

Drug trafficking is a major problem in the armed conflict. It has profound
repercussions on the crime rate in Colombia and on the stability of its
democratic institutions. The sale and consumption of illegal drugs is, by
definition, a multinational problem. Colombian foreign policy must continue to
insist on cooperation from the international community in the war against drugs,
based on the principle of shared responsibility. However, the country must also
lead the search for a solution to a problem it has struggled with for decades, in
spite of its global nature. At any rate, Colombia can not fail to explore all
appropriate means of eradicating illegal drugs from its territory.

54 The International Commission on Intervention and State Sovereignty, ‘ The Responsibility to Protect’,
December 2001 inwww.iciss-ciise.qc.ca. . Thereport regardsintervention as alast resort, based on a
secondary principle; that is, the “responsibility to protect”, which falls on the “international community” in
cases where a particul ar state is unable to safeguard its own population after having depleted all possible
resources to thisend. Colombiais not Rwanda, nor Somalia or Kosovo, which are some of the experiences
that motivated creation of the Commission. However, the country cannot ignore, with impunity, the new
climate of international opinion reflected in the report. Moreover, the principles outlined therein should serve
to support efforts towards a continued build-up in the state’ s capacity to ensure the safety of all citizensand
to secure international cooperation for this purpose.




Any increase in the “International community’s” presence in Colombia poses an
enormous challenge to the country’s diplomacy. The dimensions of this
challenge must be appreciated fully. The “international community” is a broad
concept, one that includes states and inter-governmental institutions, such as
the United Nations, as well as non-governmental organizations and public
opinion worldwide. These last two variables must be included in any foreign
policy designed to seek more participation by the international community in the
search for a solution to the conflict.

It is fundamental, if not urgent, for the Colombian government to develop a firm
and consistent discourse in defense of its democratic legitimacy and its
capacity to govern. Contrary to what happened in Somalia or in Cambodia, the
state in Colombia has not collapsed. Despite the seriousness of its problems,
the country’s institutional system has been maintained and power changes
hands through regular elections. Many sectors of the “international community”
are predisposed against states, as a matter of principle. Therefore, a build-up
in relations with the international community will imply redoubling efforts for
effective human rights protection and observance of international humanitarian
law, in addition to a discourse that defends the legitimacy of the Colombian
state’s actions in the eyes of the world.
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ll. Globalization, International Justice and the Peace Process®

Coordinator: Carlos Vicente de Roux
Members: Robert Goldman and José Miguel Vivanco

Work Method

The group responsible for this topic based its activities on a questionnaire prepared
by the coordinator, which involved a variety of issues®. Soffa Macher replied to
the questionnaire in writing. Robert K. Goldman and José Miguel Vivanco did so
verbally, during a two-day working meeting at which Pilar Gaitan, Carolina
Esquenazi and the coordinator, Carlos Vicente de Roux, were present. The
group’s discussions did not center exclusively on the questionnaire, which was the
starting point of deliberations. These deliberations were not limited to answering
the questionnaire, which is one of the reasons why the present document does not
follow the order contained therein.

As was to be expected, in spite agreement on various topics, the opinions of
groups members on the issues outlined in the gquestionnaire were not unanimous,
nor were those expressed during discussions on other points. This report is not
intended to state the position of group members, be it pro or con, but to put forth
simple and coherent proposals. Therefore, it was agreed the coordinator would be
largely free to convey his view of the group’s deliberations. He has attempted to
do so, but emphasizes that the suggestions contained herein were developed
through a series of highly stimulating discussions with Sofia Macher, Robert
Goldman, José Mguel Vivanco, Pilar Gaitan and Carolina Esquenazi,>’ and ,to
one extent or another, are the result of their contributions.

General Considerations

According to the fundamental values of justice, serious violations of human rights
and international humanitarian law committed during the internal armed conflict
must not go unpunished. Furthermore, any attempt to forge peace on the basis of
impunity - through an agreement between the so-called “armed parties” - is
doomed to fail. Peaceful coexistence in the midterm and in the long run is possible
only if due honor is given to truth and justice.

In many sectors, there is the tendency to hope Colombia’s problems will be
resolved through international intervention. This is valid for some issues, such as
administration of justice in cases of human rights violations and infractions of
international humanitarian law committed within the scope of the internal armed

%5 The coordinator of the Working Group on “Globalization, International Justice and the Peace Process’
wishes to thank Fundacion Social for its operational support in the preparation of this document.

%6 pilar Gaitan and Juan Manuel Osorio also contributed in this respect.

5 Carolina Esquenazi prepared the minutes of the work group meeting. They were an extremely useful
addition to the coordinator’ s notes and proved valuable in the preparation of this report.
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conflict. A wide range of sectors aspire to having the perpetrators of atrocities
apprehended, tried and punished by interstate organizations for justice or by
foreign courts. Yet, even if conditions were right for successful intervention on the
part of international courts, it would be a serious error for Colombia to evade its
responsibility to investigate and punish those responsible for human rights
violations and infractions of international humanitarian law. Certainly, this applies
at least to the most serious violations. On the positive side, having the
perpetrators of atrocities tried and condemned by Colombians themselves is of
symbolic importance; in fact, the future credibility of the state and its administration
of justice are at stake. However, this implies enormous challenges, as the
Colombian judicial system is overwhelmed by the amount of crime and its level of
prestige and credibility are extremely low.

Be that as it may, it is uncertain in what scenario justice would be administered
once the armed conflict is over. There are at least two very different possibilities in
this respect:

1. A military defeat of the armed structures harboring the perpetrators of serious
human rights violations and infractions of international humanitarian law, or
their total or partial collapse, for whatever reason.

2. Settlement of the conflict through an agreement between the armed parties,
with one or more of their military structures preserved and with conditions
created to protect former combatants, for different reasons (political, legal, etc.).

In either case, administration of justice is unavoidable. Yet, the scope and pace of
action to this end would vary according to the specific nature of the situation.
Neither of these two scenarios is static. The fall of the military dictatorship in
Argentina after the country’s defeat in the Falklands War, which exposed the
perpetrators of human rights violations to justice, later evolved into a more complex
situation where they found protection. On the other hand, Milosevic and Tudjman
took part in the Dayton agreement, which brought an end to the war in the Balkans,
but were not subject to immediate investigation or punishment for their role in the
war crimes and crimes against humanity committed during the course of that
conflict. Later, however, the shoe was on the other foot and the Serb government
turned the first of these individuals over to the International Criminal Court. A
similar pattern, although far more extended in time, occurred with Augusto
Pinochet in Chile. The collapse of the Fujimori regime obviously fits the first
scenario, but the course of the Peruvian situation is one of considerable
uncertainly, as in all similar cases.

In the second scenario, room for justice is reduced substantially.  Major
concessions are required to stop the savagery. It is important to accept this and to
await better times for justice. Nevertheless, even under these conditions, it is
important for as many forces as possible to be engaged to preventing peace
agreements from resulting in impunity.



This is not easily done. In agreements to end a conflict, the parties usually try to
give themselves plenty of leeway for mutual impunity. Moreover, peace
negotiators usually see the human rights issue as a straight jacket that limits their
field of action, or as yet factor to consider when analyzing the situation of the
parties, one to be taken into account for mere political pragmatism.

Many circles and social sectors begin to favor immediate reconciliation at any
price, or almost any price. In this context, “reconciliation” is a bad word. It is an
easy way out and leads to the adoption of measures that leave wounds unhealed -
on behalf of which almost anything can be justified. When forced political
relationships prevent the truth from being heard and justice from being served, it is
better to acknowledge the situation as such and to wait for better times. The public
should never be misled into believing it is obliged to live with impunity for the sake
of a false reconciliation.

In Colombia, there are circumstances that complicate the situation considerably.
There is no state policy for dealing with serious human rights violations committed
on a mass scale. Law enforcement does involve itself in open and generalized
aggression against life, integrity or individual freedom (as was once the case in
Guatemala and Argentina). Only five percent of illegitimate political violence, or
less, can be attributed to law enforcement. The situation in Colombia is one of the
state’s liability by omission (third parties or groups, such as the paramilitary forces,
are allowed to violate people’s rights). This occurs in a context where the value of
life has been undermined, and where society is tolerant of violence, accepts
impunity and accommodates itself to illegal or mafia-style protection. In this
atmosphere, the line between what is acceptable and what is not fades easily and
there is increased willingness to sacrifice justice for the sake of a misconceived
reconciliation.

Certainly, one thing the International Criminal Court can do to improve the
Colombian situation is to emphasize the limits between what is acceptable and
unacceptable with respect to the violence found in armed conflicts and political
crises. On the other hand, the impact of the events of September 11, 2001 is
ambiguous, as is the international support the Colombian government received
when talks with the FARC broke down. This impact will help to reinforce the idea
that terrorism is absolutely inadmissible, but could contribute to a climate where
human rights violations by states are tolerated. As far as Colombia is concerned,
all things considered, the United States Congress and United States government
still have a sensible attitude towards the country’s human rights situation.



Administration of Justice in Colombia

There are many imponderables as to how justice will be administered if and when
the armed conflict is brought to an end. However, it may be possible to begin to
design a realistic blueprint for addressing the different types of human rights
violations, without ignoring the demand for justice. The peculiarities of the
Colombian situation (the intensity and duration of the armed conflict, a broad range
of violent groups, a justice system overwhelmed by crime...) would have to be
considered, as would the impossibility of clarifying or punishing all cases of political
violence.  Also, it is unlikely this blueprint could be imposed unilaterally by the
state; it would have to be agreed on at the bargaining table. Nevertheless, it must
be nothing short of a platform to promote justice and to fight impunity.

The overriding idea is that international humanitarian law is the point where the
world of peace and the world of human rights come together. In short,
humanitarian law sets the limit on what is pardonable for the sake of peace.
Serious infractions of humanitarian law can neither be pardoned nor forgotten.
Acts of violence that do not infringe on international humanitarian law can.

In more precise terms, the blueprint being proposed would contain three elements:

. Broad amnesty for crimes committed within the scope of the armed conflict that
does not constitute serious infractions of international humanitarian law.

Article 8 of the International Criminal Court Statute is a guide to determining, by
exclusion, the behavior in question. As stated therein, serious infractions of the
1949 Geneva Convention on Human Rights applicable to international armed
conflicts would be considered war crimes, as would the infringements cited in
common Article 3 of the same (which refers to armed conflicts of a non-
international nature), provided they are committed against individuals who had no
part in the hostilities. The civilian population falls into this category, as do
members of the armed forces who have laid down their arms or have been left out
of combat, for whatever reason.

The war crimes cited in Article 8 include, among others, homicide outside combat;
torture; mutilation; rape; hostage taking; any intentional attack on the civilian
population, on medical or health service buildings, medical units or vehicles of the
parties, or those of the Red Cross, or against educational or religious centers; use
of poison; use of weapons or methods of war that inflict superfluous damage or
unnecessary suffering or have indiscriminate effects; intentionally provoking
starvation of the population or depriving people of goods or objects indispensable
to their survival; and recruitment of children under 15 years of age. These crimes
may also include the collective punishment and acts of terrorism mentioned in
Article 4 of Protocol Il of 1977, added to the 1949 Geneva Conventions, and
violation of the right to due process, as noted in Article 6 of the same protocol.



War crimes would not be subject to amnesty, nor would genocide. Amnesty would
cover political crimes (rebellion, insurrection, attempted coup), homicide in combat,
destruction of property and collateral damage to civilian goods and holdings when
not excessive. In other words, it would include so-called legitimate acts of war.

The insurgents or other groups operating outside the law will probably attempt to
align their behavior with what are considered to be acts of combat. Yet, this, in
itself, should be no deterrent to legal action. Amnesty cannot leave the victims of
these crimes unprotected by failing to provide reparation for the consequences.
Unless some other formula is adopted, the state must assume responsibility for
compensation and reparation, as may be the case.

2. A huge effort should be undertaken to hunt down and punish those responsible
for the more serious infringements of international humanitarian law observed in
Colombia in recent years.

This implies selecting a significant number of cases (one hundred, three hundred,
five hundred?), including large massacres, any string of homicides outside combat,
kidnappings or forced disappearances committed by the same people as part of
the same criminal plan or design, plus the isolated crimes that have taken on
aberrant characteristics. If it is not possible to clarify each crime ndividually or to
identify each perpetrator, we must at least determine the criminal dynamics
involved and the type of armed group to which the perpetrators belong. This
means the authorities must join forces, with the support of the international
community. A number of prosecutors and judges, selected especially for this
purpose, would be assigned to investigate and try these cases. A variety of
mechanisms along the lines of plea bargaining would help to bring certain kinds of
suspects to justice, by facilitating their cooperation with prosecutors under terms
that do not favor impunity but help to identify and locate those who are primarily
responsible (for the effects of plea bargaining, surrender is not enough; other
relevant evidence must be offered). Ways and means would also be adopted to
encourage other types of witnesses to cooperate. Effective witness protection
programs are one example.

In such cases, the victim must have full access to justice under the terms of articles
2.3 and 14.1 of the International Pact on Civil and Political Rights and articles 8.1
and 25.1 of the American Human Rights Convention®®. When selecting the type of

%8 According to Paragraph 1in Article 8 of the American Convention on Human Rights, every person has the
right to a hearing, with due guarantees and within a reasonable time, by a competent, independent, and
impartial tribunal, previously established by law, in the substantiation of any accusation of a criminal nature
made against him or for the determination of his rights and obligations of a civil, labor, fiscal, or any other
nature. Pursuant to Article 25, Section 1 of the same convention, everyone has the right to simple and prompt
recourse, or any other effective recourse, to a competent court or tribunal for protection against acts that
violate his or her fundamental rights. The basic content of these provisions reproduces what is stipulated in
Article 2, section 3 and Article 14, section 1, of the International Pact on Civil and Political Rights.

46



terrifying cases referred to above, political bias must be avoided at all cost. For
example, if the selection centers on large massacres committed by paramilitary
groups and gives little weight to kidnappings by the guerrillas or the destruction of
water systems, the entire scheme will lose legitimacy and credibility.

A geographic balance is crucial. There nmust be a bulk of cases on criminal acts
perpetrated against peasants in remote areas of the country, and another on
aggression against the community in small towns and villages, the population of
intermediate cities and people of major urban areas.

Time is a particularly important factor when selecting criminal cases. Here again,
all political bias must be avoided. A cutoff date favoring any of the armed parties
would undermine the initiative. The criteria for defining the period in question and
for selecting the cases must be reasonable and transparent enough to avoid any
shadow of a doubt among the public in or outside Colombia.

In particularly serious cases, it is absolutely necessary to prevent the statute of
limitations on criminal liability before or after sentencing from favoring criminals. If
not, the entire process becomes a joke. This is based on the fact that, by reason of
the conflict itself, neither the victims nor other withesses have been in a position to
benefit from justice within a famework of guarantees. For the desired effect, it is
wise to amend domestic law by introducing, for example, the possibility of initiating
or reopening a criminal case, even when the statute of limitations has run its
course. This could be done when considered appropriate by an international
supervisory body, such as the Inter-American Court or the Commission on Human
Rights, or the Human Rights Committee of the International Pact on Civil and
Political Rights. There would be resistance from traditional criminal lawyers, who
would say it spells the end of the rule of law. However, what dismantles the rule of
law is just the opposite; that is, allowing the members of large kidnapping bands or
those responsible for massacres to remain at large.

The outcome of any investigative effort or justice of this type must be circulated
widely. It is important to convey this information to the public as quickly as
possible. It is appropriate, for a variety of reasons, to establish legal provisions that
allow for proceedings to clarify and punish cases of extreme atrocity to be
conducted within a relatively brief period of time (one and a half years? two
years?). Acts for which a criminal indictment cannot be filed or a judgment issued
within this lapse of time must cease to be the object of special treatment. An
institutional and social effort as distinctive as the one proposed must not be
paralyzed by a series of eternally inconclusive proceedings.

3. Continue to apply mechanisms to administer justice in the case of crimes
committed within the scope of the armed conflict that do not pertain to either of the

47



two previous categories, but with flexible policies on the execution of criminal
sentences.

The system for administration of justice must continue to apply in cases that are
subject neither to amnesty nor to special formulas to encourage the investigation of
appalling crimes. Here again, the victims must have full access to justice under the
terms of articles 2.3 and 14.1 of the International Pact on Civil and Political Rights
and articles 8.1 and 25.1 of the American Convention on Human Rights.

The intermediate cases referred to earlier must be subject to full investigation and
prosecution. Ideally, this would result in sentences being levied against those
responsible for the crimes in question. However, the sentences handed down in
these cases could be reduced, converted (for example, by exchanging
imprisonment for a particular type of obligatory social service), suspended or
subject to similar measures, depending on the seriousness of the crime and its
impact. The behavior of accused during criminal proceedings, particularly the
extent of his or her cooperation with authorities and willingness to help repair the
damage done to the victims, would also be considered (international law allows for
reduced or suspended sentences as clemency measures, except for certain
crimes, such as genocide).

Incentives could be created to accelerate the victim’'s involvement (filing
accusations, presentation of witnesses, etc.) and to encourage the accused to
collaborate with the authorities in the proceedings. Neither the victims nor the
accused should be allowed to benefit indefinitely from these incentives. A period of
three to four years would be sufficient. This would contribute to a favorable climate
for investigating human rights violations and infringements of international
humanitarian law, and would help to end the cycle of armed conflict and its effect
on the nation’s history.

The scope of a scheme that combines amnesty for certain crimes with criminal
proceedings for others depends on how effectively justice is administered and to
what extent the public has access to it. In Guatemala, where the justice system
has serious shortcomings and offers few possibilities for access to the perpetrators
of human rights violations, they were not overly concern about the lack of amnesty.
The opposite was true in Argentina at the time.

There are no healthy precedents for amnesty, at least in the American hemisphere;
there are only self-amnesties decreed by the people in power. In other words, there
are no examples worth imitating.

As to crimes not subject to amnesty - first the major atrocities, but other infractions
of international humanitarian law as well - both criminal and civil liability must be
determined. Liability must have patrimonial consequences for those who have
violated humanitarian law. Property acquired by illegal armed groups through illicit




means must be confiscated and used to establish a fund to compensate the victims
for damages.

Leaders who had a role in acts not subject to amnesty must be involved in criminal
proceedings under the general definition of command responsibility, provided there
is no evidence of more specific participation. This definition extends to cases of
serious omission or neglect: what he knew or based on what he should have
known, as understood by the Court in The Hague for the former Yugoslavia.

A Truth Commission

Establishing a truth commission when the conflict is over can be useful to clarifying
the history of violence that hangs over the country. However, as opposed to judicial
action, all types of extra-judicial efforts to determine the truth should be
discouraged. Justice is retribution, and particularly punishment. What happens
with a truth commission is collective catharsis, not accountability.

Nevertheless, a truth commission can play an important role in examining global
phenomena, such as the national or regional dynamics of human rights violations
and infringements of international humanitarian law (massacres, forced
displacement, kidnappings). It can also examine the make-up and evolution of the
perpetrators, and identify problems that affected specific categories of victims
(women, children, and Indian communities). It has the authority to determine the
responsibility of political and social sectors in political violence, and the scope to
clarify the causes of political violence, so they can be prevented from occurring
again. It can help victims to view their personal drama in the context of the national
situation and attempt to overcome it by becoming involved in projects to rebuild the
country. A truth commission is in a position to draft an authoritative history of a
country’s recent past, which helps to darify what went wrong and why, and how to
avoid similar problems in the future.

Clearly, the job of a truth commission is to create an atmosphere in society
conducive to support for special efforts by justice authorities to punish those who
have violated human rights and international humanitarian law. On the other hand,
it can play an important role in helping judges and prosecutors, by conveying
complaints and the evidence it collects on violations of this type (in fact, the
stipulation should be that all evidence collected by a truth commission must be
turned over to the authorities). This would give the commission teeth.

As with certain expressions of activity in the judicial branch, the period of time on
which a truth commission would focus is crucial. This should be based on
transparent and reasonable guidelines, with no political manipulation, nor the
slightest hint of bias in favor of a particular government or armed party.  Perhaps
the commission could examine the forty years Colombians refer to when talking
about the duration of the current armed conflict. A good portion of that period
(about half) could be the subject of a broad overview entrusted to two or three
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highly competent and credible historians. This would shed light on the events
leading up to the other segment of the period, which could be addressed through
case studies, but not without continuing to identify and examine the general
dynamics and evolution of the parties and their victims.

The second segment (with the case-study approach) could begin at well-defined
historic moments, such as the onset of the Turbay-Ayala administration, the M-19’s
seizure of the Palace of Justice, or adoption of the 1991 Constitution. Examining
too long a period of time would be extremely costly, unless done in a very
superficial way.

A truth commission must be extremely well balanced in terms of selection and
orientation of the cases to be studied. The fact that the victims and the
perpetrators come from a wide range of social, ideological and political sectors in
Colombia offers a rather surprising advantage. It helps to depoliticize the issue of
human rights violations and infringement of international humanitarian law, besides
allowing the work of the commission to help reestablish peaceful coexistence.

All this is related to the make-up of the commission. Its members must be highly
credible individuals of excellent professional and ethical standing. Ideally, the
Colombian commission should be a mix of national and international members.
For example, two of the seven could be foreigners, who should be experts with
considerable experience in human rights and international humanitarian law. All
the members, regardless of their nationality, should be appointed by an official of
the highest order, such as the Secretary General of the United Nations or the
President of Colombia.

It will take a qualified team of people working several months to define the
commission’s mandate and policies, and to design its composition and mode of
operation. The blueprint for the commission should be preceded by a good deal of
consultation. A variety of sectors must be heard, such as the spokesmen for
armed groups and the organizations that represent the victims of human rights
violations and infringements of international humanitarian law. However, it is not
advisable for the representatives of victims to be part of the Commission, nor, in
principle, the members, representatives or spokesmen of armed groups.

Definition of a commission and its activities should be the subject of official
decisions and commitments. The government must be involved and, in the
Colombian case, a truth commission should emerge from peace agreements that

put an end to the conflict. Its mandate, composition, period, resources and
operating standards should be defined by law, or through government decree, with
extremely precise content. The commission must have the support of the

President of Colombia, and public officials must be obliged to cooperate with its
efforts, to the extent their duties will allow.



The government's commitment must be financial as well. Truth commissions
usually have serious money problems. This was the case in Guatemala, as it is in
Peru and Panama. Apparently, the best some governments can do is to transfer
administrative personnel and provide office space for the commission. This is,
therefore, an area where international support is necessary.

There is much discussion in specialized circles as to whether truth commissions
should be authorized to identify the parties responsible for the violations under
study. Some experts say no, because truth commissions have neither a judicial or
guasi-judicial role, and because their investigations and verdicts do not always
follow the rules of due process (presumption of innocence, right to defense, etc.).
According to others, identifying the responsible party does not entail punishment
being levied; therefore, the commissions need not be guided by the rules of due
process.

In reality, there are different degrees in determining individual responsibility. The
highest consists of the truth commission formally declaring a particular person
guilty of a particular crime. In principal, it is not advisable to grant the commission
this faculty. However, making absolutely no mention of those responsible for the
crimes in question is far too little. There are points in between both these
extremes. One is issuing a final report that mentions and quantifies the
accusations against each of the alleged suspects in the cases under study.
Another, broader option involves defining various levels of evidentiary certainty
about the perpetrator of a crime (overwhelming evidence, sufficient evidence to
support a particular conclusion beyond a reasonable doubt; numerous pieces of
evidence; credible testimony) and assigning cases examined by the Commission to
the respective categories. All of this is noted in the final report, but without formally
accusing anyone of any crime (this was the pattern followed by the truth
commission in El Salvador).

Either way, if the commission’s reports are to mention those allegedly responsible
for the crimes in question, these individuals will have be summoned for a hearing
and given an opportunity to answer the charges.

The faculties of a truth commission in terms of identifying the author of a crime
ultimately depend on the extent to which justice is served. The more conclusive the
work of prosecutors and judges in investigating human rights violations and
infringements of international humanitarian law, the less the extent of the
commission’s field of action. On the other hand, the more prostrated the judicial
system and the greater the difficulty in overcoming this situation, the more
ambitious the commission’s assignment should be. In any case, the more involved
the commission is in shedding light on individual liability, the more rigorous and
formal its work should be.

In Colombia, it would be appropriate for prosecutors and judges to be able to take
the lead in investigating and, hence, imposing punishment for human rights
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violations and infractions of international humanitarian law. The truth commission
would operate parallel to the justice system, conveying information and evidence to
the authorities, while obviously avoiding a judicial or quasi-judicial role. In the
case of Colombia, this would rule out model used in South African, where the truth
commission had certain functions particular to the administration of justice.

A sensitive point in the relationship between a truth commission and administration
of justice is its access to information collected through judicial proceedings. Ideally,
judicial authorities should be obliged to cooperate with the commission’s work and
to provide the information it requests, unless considered confidential by law or to
protect the course of a criminal case.

If there are properly established boundaries between the duties and faculties of the
judicial branch and those the truth commission, these instances can complement
and support one another in attempting to discover the truth and to ensure that
justice is served.

Many of the commission’s proceedings will have to be public (as in South Africa,
on a very large scale). However, private hearings to receive statements from
victims and witnesses should not be ruled out, nor should closed-door sessions for
the commission’s deliberations. If a body of this type is to accomplish ambitious
objectives, its efforts must be circulated widely. However, publicity should not
become an automatic formula, as it could have a profound affect on the quality and
legitimacy of the commission’s work.

The final report of the truth commission must include a chapter on
recommendations. There is considerable discussion among experts as to whether
these recommendations should be mandatory for the government. Perhaps
suggestions and recommendations should be separated and classified when
drafted. The government could decide whether or not to heed the suggestions,
but compliance with the recommendations per se should be mandatory (provided
they fall within the jurisdiction of the agency or instance in question). If such were
the case, the peace agreements should contain provisions to this effect.

It is important to prevent recommendations from becoming inane or futile proposals
because of the general way they are worded. The truth commission should
indicate how the recommendation is to be implemented. This necessitates setting
specific guidelines for action by public agencies, in addition to providing an
indication of the budgetary implications. If the recommendations are not
compatible with existing legislation, the commission must explain why and in what
sense the law should be amended.

One area that is open to proposals from the truth commission concerns reparation
for damages caused by human rights violations and infringements of international
humanitarian law. Judicial proceedings are, in themselves, a form of reparation for
the victim, particularly if the accused is convicted and made to pay damages.
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However, in addition to court action, a national reparation and compensation
program should be established for individual victims and the groups or
communities to which they belong, since the respective rights of these collective
entities have been violated as wel (e.g., the case of Colombia’s indigenous
communities). A system of presumption as to the form and extent of the damage
could be applied for the effects of a reparation program with broad coverage.

The Argentine experience warrants consideration in this respect. In that country,
any person subjected to government arrest under the dictatorship was entitled to a
standard sum of money payable automatically by the government for each day of
detention. There was no need for legal action, but victims were required to waive
the right to file a claim for compensation.

Global reparation programs must include other benefits in addition to the payment
of money to widows or orphans of victims of homicide or forced disappearance.
These benefits can include free medical care and hospitalization, as well as
scholarships.

As noted earlier, property acquired through the illicit activities of armed groups who
operate outside the law should be confiscated to finance compensation for the
victims. In the Colombian case, a situation where only the victims of certain illegal
armed group receive compensation should be avoided at all cost. In this area, as
in so many others, a political balance is of fundamental importance.

Symbolic reparation or compensation is a possibility not to be ruled out (e.g.,
monuments in honor or the dead or disappeared), provided it is highly evident,
meaningful and no substitute for justice.



The International Criminal Court (ICC)

As mentioned earlier, the hope of preventing impunity in cases of human rights
violations or infractions of international humanitarian law cannot be founded on the
role of the International Criminal Court, nor that of any other foreign or international
body of a judicial or quasi-judicial nature. Colombians must be tried in Colombian
courts. This will give the justice system in Colombia an opportunity to recover its
credibility with the public at home and abroad.

The International Criminal Court will have jurisdiction over crimes against humanity
and war crimes, such as those committed during the armed conflict in Colombia.>®
However, its role will be supplementary to that of the national courts.®°

Therefore, ICC intervention with respect to events in Colombia will depend on what
is or is not accomplished by national instances for the administration of justice.
Ideally, these instances should be encouraged to perform their duties to the point
where any action by the International Criminal Court would be unnecessary and
inadmissible.

The ICC can also play an important role in the struggle to investigate human rights
violations and infractions of international humanitarian law in Colombia. Were
national instances for justice to focus exclusively on crimes committed by just one
of the armed parties in the conflict, ey would inadvertently open the way for ICC
intervention.  If this were the case, the ICC could hear one or more cases of
particular importance (i.e., those equivalent to the Death Caravan case against
Pinochet), which would shake up domestic institutions and prompt them to
undertake more balanced and systematic efforts to seek out the truth and punish
violations of this type.

%9 gpecifically, the International Criminal Court will have the authority to investigate the crime of genocide,
crimes against humanity (assassination, torture, rape, forced disappearance of people, forced transfer of the
population...), war crimes and crimes of aggression (Article 5 of the Statute). As noted earlier, serious
infractions of the 1949 Geneva Convention will be considered war crimes, including those stipulated in
common Article 3, when committed against people who have no part in the hostilities (Article 8 of the
Statute). Some of the acts regarded as crimes against humanity are also war crimes. A list of war crimeswas
Eresented earlier this document for the purpose of illustration.

% The Preamble to the International Criminal Court Statute notes that all states are obliged to exercise their
criminal jurisdiction against those responsible for international crimes. It also saysthe ICC would
“complement national criminal jurisdictions.” In other words, if one of the crimes against humanity or one of
the war crimes outlined in the ICC Statute is committed, it isthe national jurisdictions that must intervene first
to administer justice. Therefore, the ICC may hear a case only if the eventsin question are not subject to
investigation or trial by the state in whose jurisdiction they occurred (Article 17 of the Statute), or if the state
initiates an investigation with no firm intent to complete it or to proceed to trial, or if it is unable to do so, for
whatever reason. Even if the suspect has been tried (and acquitted or convicted) by a national court, the ICC
may interveneif the proceedings of said court “obey the purpose of extracting the accused from his penal
responsibility for crimeswithin the court’ sjurisdiction” or have been conducted in a manner “incompatible
with the intention to submit the individual to justice” (Article 20).
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However, until the armed conflict is over and a negotiated settlement is reached,
the International Criminal Court can help to ntimidate and dissuade those who
violate human rights and international humanitarian law.

Extradition of nationals for trial by the ICC, or by foreign courts, is another subject,
regardless of whether or not they invoke so-called universal jurisdiction for crimes
in violation of human rights and international humanitarian law (terrorism being one
example) or for any other crime (such as drug trafficking).  Extradition can have a
dissuasive effect on the perpetrators of such violations and can ultimately be an
effective tool in fighting them.  However, it is best for other countries and their
systems of justice not intervene if a peace process is underway, or if recent
agreements have been reached to end the conflict. The same applies if the
domestic courts are moving quickly to identify and punish human rights violations
or infringements of international humanitarian law, if there is accountability, and if a
truth commission is in operation. For example, the United States refrained from
requesting extradition of several FARC leaders until talks with that organization
had ended.

Conclusions

Peace agreements (in the event there are no winners or losers), or unilateral
measures formally ending the Colombian armed conflict (if there are winners and
losers), should include provisions for truth and justice in the case of human rights
violations and infractions of international humanitarian law committed within the
scope of the conflict. These provisions should afford a central role to the national
agencies responsible for administration of justice.

The function of foreign and international courts, the ICC included, can and must be
no more than subsidiary. The standards governing international courts do not
allow them to act in a direct and generalized way with respect to crimes committed
in Colombia, nor is it advisable for them to take on the job of national instances.
Yet, international courts can play a role in dissuading violators of human rights and
international humanitarian law. And, if national instances are negligent, it is worth
their advocating that particularly serious cases be heard. This would oblige the
domestic courts to reconsider their procedures.

Formulas for administration of justice in the case of human rights violations and
infringement of international humanitarian law must consider the particular facts of
the armed conflict, the political forces at play when peace agreements are signed,
and the spirit of these agreements. Nevertheless, it is advisable (and apparently
feasible) for these formulas to contain three elements: amnesty for acts of war
punishable under domestic criminal law but not prohibited by international
humanitarian law; an arrangement for investigating and hearing two or three
hundred of the most serious human rights cases; and a blueprint for investigating
crimes outside these two categories, specifically one that contemplates measures
to reduce, convert or suspend sentences.



A truth commission should be established to supplement the work of justice
institutions by examining and describing the general situation of human rights
violations and IHL infringement, according to political and social sectors; by
identifying the causes of political violence; by producing an authorized version of
the nation’s recent history that obliges Colombians to face the facts; and by
recommending measures to prevent the armed conflict and the atrocities from
occurring again.
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